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INTRODUCTION ON THE EUROPEAN CONVENTION ON HUMAN RIGHTS*
By Martin Kuijer
 
The birth of the Convention 

On 4 November 1950 the European Convention for the Protection of Human Rights and Fundamental Freedoms was officially signed in the Palazzo Barberini in Rome by thirteen representatives of “governments of European countries which are like-minded and have a common heritage of political traditions, ideals, freedom and the rule of law”. The Convention was concluded within the framework of the Council of Europe. The Council of Europe was established on 5 May 1949 in London by ten governments: Belgium, Denmark, France, Ireland, Italy, Luxembourg, the Netherlands, Norway, Sweden and the United Kingdom. Initiatives for closer European co-operation already existed before the Second World War, but were more seriously looked at after the War. During the War, liberation movements and governments in exile co-operated closely in their efforts against the Nazi-regime. This led to a general understanding that some sort of European organisation was desirable.
 During the Hague Conference of 1948 proposals for such a European organisation were made and in 1949 Winston Churchill called for a meeting of governments representatives to discuss the creation of the Council of Europe. The Council of Europe was very much an organisation inspired by the fight against a possible revival of fascism and against the possible expanding influence of communism. This can also been seen in the preamble of the Statute of the Council of Europe, where the Contracting States reaffirm “their devotion to the spiritual and moral values which are the common heritage of their peoples and the true sources of individual freedom, political liberty and the rule of law, principles which form the basis of all genuine democracy”. According to Article 3 of the Statute, every Member State of the Council of Europe must accept “the principles of the rule of law and of the enjoyment by all persons within its jurisdiction of human rights and freedoms”. Any European state that is deemed able and willing to fulfil those standards can be invited to become a member of the Council of Europe (although one has to admit that political considerations have in the past weakened the strict adherence to this condition of admission). On the other hand, if an existing member of the Council of Europe does no longer fulfil the required standards, it can be suspended or even ejected from the organisation. The only time this situation arose was in 1969 when Greece withdrew from the organisation since it was about to be expelled because of the human rights violations committed by the military dictatorship.

The institutional structure of the organisation is mainly as follows. Firstly, the Committee of Ministers. It organises intergovernmental co-operation in the areas of interest to the Council; it does not possess any supra-national powers. The Committee may adopt agreements and conventions that are legally binding on those states that are willing to ratify those instruments. Equally interesting – from an academic point of view – are the recommendations of the Committee that are addressed to the member states. The Committee may also adopt resolutions and declarations that contain policy statements or proposals for action. Lastly, the Committee monitors Member States’ compliance with the proclaimed human rights standards. Next to the Committee of Ministers, a Parliamentary Assembly was instituted. The Parliamentary Assembly consists of delegations of members of parliament appointed by (and from) the national parliaments. The Assembly does not have any official legislative powers, but its influence in the field of human rights protection is nonetheless substantial. It performs important tasks in the field of monitoring Member States’ compliance with the proclaimed human rights standards and it is the political driving force behind several initiatives in the field of human rights protection. The last institution I would like to mention at this point is the independent secretariat led by the Secretary General. Those three institutions are the main players in the political organisation supporting the European Convention on Human Rights, which takes us back to the adoption of the Convention.

One of the methods by which the overall aim of the Council of Europe could be achieved was, according to the Statute of the Council of Europe, “the maintenance and further realisation of human rights and fundamental freedoms”. So, within the framework of the Council of Europe, discussions were started concerning the adoption of a human rights treaty. Obviously the Member States of the Council of Europe were aware of the simultaneous efforts by the United Nations in the field of human rights standard setting. There were however several reasons for wanting a separate regional human rights document. Firstly, the Statute of the Council of Europe vaguely referred to the concept of “human rights” without being able to expressly refer to a more elaborate document. What was actually meant by “human rights”? The need was felt to make this abstract notion more visible and concrete. And secondly, European countries wanted to elaborate the standards laid down in the Universal Declaration of Human Rights adopted in 1948 by the United Nations General Assembly. The Universal Declaration was a beautiful statement, but it was not legally binding. The European countries, having been confronted with Nazism and fascism most directly, felt the need to go further. The work started in 1949 when the European Movement (basically an alliance of non-governmental organisations) proposed a draft treaty, which was then discussed within the framework of the Council of Europe. Progression of the work went fast and in November 1950 the European Convention on Human Rights was adopted: a legally binding document with an autonomous supervisory mechanism. According to the Preamble, the Convention is a first step “for the collective enforcement of certain of the rights stated in the Universal Declaration”. To this end an inter-state complaint procedure before a so-called European Commission of Human Rights was established in case of an alleged violation of one of the ‘classic’ human rights by state authorities of one of the High Contracting Parties. Despite the desire of the European countries to make human rights protection as effective as possible, it proved to be difficult to generally accept the right of individuals to complain against their own states and final supervision by a court operating on the basis of a purely judicial procedure. Both elements were therefore laid down in optional clauses. All cases were brought before the European Commission of Human Rights which would establish the facts and then decide on admissibility of the complaints in confidential proceedings.
 If a case was declared admissible the Commission would try to mediate between both parties and reach a friendly settlement. In case a friendly settlement was impossible, the Commission would state its opinion on the merits of the case in a so-called “Article 31 report”. If the complaint was lodged against a state that had not accepted the jurisdiction of the Court the case would be subsequently transmitted to and decided by the Committee of Ministers. If the complaint was lodged against a state that had accepted the jurisdiction of the Court, the case could be transmitted to the Court by the Commission or the state. The Court would examine the admissibility and the merits of the complaint and reach a judgment in a public and judicial procedure. A judgment of the Court would be binding. The role of the Committee of Ministers would then be limited to the supervision of the compliance of the Court’s judgment.

One of the most important developments in the first 20 years of the Convention’s existence was the gradual acceptance by the overwhelming majority of states of the two optional clauses.
 Furthermore, since the 1990’s admission of new Member States of the Council of Europe would be conditioned on the acceptance of both optional clauses. A closely related development was the growing importance of the role of the individual complainant before the Court. At first, the applicant did not have any official involvement in the proceedings before the Court. Subsequently the Commission introduced the practice of including the legal representative of the applicant in its delegation before the Court. A practice that was criticised by many governments but which gradually became accepted. The next step was that the applicant (or his representative) could actually address the Court. And finally, with the adoption of Protocol No. 9 the applicant was granted the right to transmit his or her case to the Court, no longer being dependent upon the Commission. A second important development was the growing importance of the work of the “Strasbourg organs” (both Commission and Court were located in the Palais des droits de l’homme in Strasbourg).

The increased interest in the work of the Commission and Court led to an explosive growth in workload. Eventually, the supervisory mechanism had to be amended.
 On 1 November 1998 Protocol No. 11 entered into force and changed the system profoundly. The Commission and the Court (that had never operated on a full-time basis) were replaced by a single full-time Court. The right of individual petition and the jurisdiction of the Court became mandatory, which meant that the individual had direct access to the Court. The role of the Committee of Ministers was limited to the supervision of the execution of judgments.

The supervisory mechanism

The new procedure as introduced by the 11th Protocol is as follows.
 The Court is composed of a number of judges equal to that of the High Contracting Parties (Article 20). A High Contracting Party does not necessarily need to nominate one of its own nationals. Judges are not representatives of ‘their’ respective governments, but sit in their personal capacity. Judges are elected by the Parliamentary Assembly for a period of six years from a list of candidates nominated by the Governments. Momentarily there are 45 High Contracting Parties to the Convention. The elected judges are divided over four Sections of approximately ten judges. The composition of those sections is fixed for a period of three years. In order to safeguard the consistency of the case-law the President of each section will sit in every case that is designated to his or her section.

Complaints should be addressed to the Registrar of the European Court of Human Rights, Council of Europe, F-67075 Strasbourg Cedex, France. There are very few formal requirements for lodging a complaint. Representation by a lawyer is not obligatory. After sending a first letter containing the essence of the complaint, the Registry will send an application form that is formulated in English and French (both the official languages of the Court) and in the national language of the complainant. Over the years a practice developed whereby staff members of the Registry wrote a letter to complainants stating their personal opinion concerning the chances of success for the complainant. In case the complaint was outside the scope of application of the Convention, admissibility criteria had not been met, or in case standing case-law of the Court on the merits indicated that the complainant would be unsuccessful, the Registry would urge the complainant to withdraw his complaint. The Registry would do so under the authority of the Court. However, the letter by the Registry was no more than mere advice. This efficiency measure was understandable from a Strasbourg perspective, but confusing for most of the complainants (or their legal representatives) since the official letterhead of the Court was used.
 Recently, this practice has – rightly – been abandoned.

After registration a case will be allocated to a judge rapporteur. Usually, this will be the ‘national’ judge, the judge elected in respect of the State concerned, in order to avoid potential language problems (since applicants are not required to file a complaint in one of the two official languages) and to avoid a lack of necessary knowledge of the domestic legal system. The rapporteur will make an initial assessment of the case on the basis of the initial work done by the Registry which makes a concise summary of the complaint. On the basis of that examination the rapporteur can allocate the case (in close co-operation with the Registrar) either to a committee of three judges or to a Chamber of seven judges. The Committee of three judges deals with ‘straightforward’ cases, it can declare the case inadmissible (usually for reasons of being manifestly ill-founded) or can strike an application out. That will be a final decision that cannot be appealed against. The Committee, however, is only able to end a complaint this way if it is unanimous in its decision. If one of the three judges disagrees the case will be referred to the ‘ordinary’ Chamber procedure, along with those cases that the rapporteur referred to the Chamber of seven judges directly. Inter-state applications are automatically dealt with by a Chamber. A case will as a rule be assigned to the Chamber of which the ‘national’ judge of the defendant state is a member. In order to evenly distribute the workload between the various Sections, a case can also be assigned to a different Section. In that case the ‘national’ judge sits as an ex officio member of that Chamber (Rules 26 and 52 of the Rules of Court). The rationale for this rule is on the one hand that the national judge is able – if required – to explain domestic law to his fellow judges in case questions concerning the interpretation of the domestic law should arise during the Court’s deliberations and on the other hand that the Court’s judgment would gain authority in the legal order of the state concerned. If the judge elected in respect of the State Party concerned is unable to sit, the State is allowed to appoint a judge ad hoc (Article 27 para. 2).

The overwhelming majority of complaints will be dealt with by a Committee of three judges, which will take a decision on the basis of the case file prepared by the Registry. Only a small percentage of cases will be brought before a Chamber; an even smaller percentage of those cases are notified to the respondent Government in order to submit written observations on the admissibility and merits of the complaint.

The Chamber will first examine the admissibility of the complaint on the basis of Article 34 and Article 35.
 Article 34 states that the applicant has to claim to be a “victim” of a violation by one of the High Contracting Parties of a Convention right (there is therefore no actio popularis under the Convention).
 Article 35 states the remaining admissibility criteria: exhaustion of domestic remedies (emphasising the subsidiary nature of the Convention)
, the complaint has to be lodged within six months from the date on which the final domestic decision was taken
, the applicant may not be anonymous, the complaint may not be substantially the same as a matter that has already been examined by the Court or has already been submitted to another procedure of international investigation or settlement and does not contain any relevant new information. The Court can also declare a complaint manifestly ill-founded if it considers the complaint to be incompatible with the provisions of the Convention. Originally, the notion “manifestly ill-founded” was intended for cases that made no sense. The notion developed however in the practice of the Commission. To economise the proceedings the Commission declared all cases manifestly ill-founded (also if there had been a considerable debate) when a majority of the Commission was convinced that there would be no violation of the Convention, even assuming that all submissions of the applicant were correct. In practice, several complaints are declared “manifestly ill-founded” after a thorough analysis of the substance. Equally inadmissible is a case that is considered an abuse of the right of application. Again, there is no possibility of appeal in case the Chamber decides that the complaint is inadmissible. If the Chamber declares the case admissible, it shall “place itself at the disposal of the parties concerned with a view to securing a friendly settlement of the matter” (Article 38 papa. 1 (b)). In case the possibility of reaching a friendly settlement proves to be impossible, the Chamber will render a judgment on the merits of the complaint.

If a case raises a “serious question affecting the interpretation of the Convention or the protocols thereto, or where the resolution of a question before the Chamber might have a result inconsistent with a judgment previously delivered by the Court”, the Chamber may relinquish jurisdiction in favour of the Grand Chamber of 17 judges. This can be done “at any time before it [the Chamber, MK] has rendered its judgment”, according to Article 30. However, both parties have the possibility to object against the relinquishment of jurisdiction. In that case, the Chamber is obliged to render judgment. The Grand Chamber also has a fixed composition. The President of the Court, the Vice-Presidents and the Presidents of the Chambers, and the national judge shall sit qualitate qua in the Grand Chamber. The other judges alternate after periods of nine months.

There is a second possibility for the Grand Chamber to become involved. On the basis of Article 43 any party to the case may request that the case be referred to the Grand Chamber after the judgment of the Chamber (within a period of three months). This request for a rehearing may only be done in “exceptional cases”. This request is examined by a Panel of five judges. Only if the panel agrees that the case raises a serious question concerning the interpretation and application of the Convention or if it raises a serious matter of general concern, will it accept the request. This strange “internal appeal”-construction was the result of a political compromise during the preparation of the 11th Protocol.
 Even though other tribunals have similar “internal appeal”-procedures (for example, the ICTY), it seems more desirable to entrust the ‘fresh’ review in appeal proceedings to a different institution than the one that has taken the disputed decision.

Judgments of the Court (respectively Grand Chamber or Chamber) shall be final (Article 44). On the basis of Article 41 the Court is able to afford just satisfaction to an injured party in case the Court finds that the Convention has been violated.
 The judgment mentions the votes by which its conclusions have been adopted. Separate opinions (dissenting or concurring) may be attached to the judgment. The Committee of Ministers supervises the execution of the Court’s judgments (Article 46 para. 2).

Protocol No. 11 changed the procedure before the Convention mechanism in order to improve efficiency and shorten the length of the Strasbourg procedure. It did not mean to change the substantive case-law. From the very beginning the ‘new’ Court made clear that it regarded the jurisprudence of (the Commission and) the ‘old’ Court as its own. It frequently refers to the case-law of both former institutions. In general, case-law dating from before 1 November 1998 can be regarded as equally authoritative. However, the Court is not bound by its previous case-law. The ‘new’ Court (also in view of the fact that half of its composition were judges that had not served as a judge in the old Court – or a member of the Commission – before) has on occasion taken a different view with regard to some substantive (and admissibility) issues. The 11th Protocol did not change the scope of jurisdiction of the European Court ratione personae, ratione materiae (reservations deposited by the High Contracting Parties remain valid) and ratione temporis (the date of ratification or the original date of accepting the jurisdiction of the Court).


A few closing remarks relating to two remaining issues. First of all, the issue of interim measures. During the drafting process of the Convention the High Contracting Parties could not agree on a specific provision empowering the (Commission or the) Court to take interim measures. However, especially within the framework of an international tribunal dealing with human rights violations it is of the utmost importance in order to be able to offer effective protection to applicants to prevent that irreparable damage occurs during court proceedings. Despite any explicit power, the Commission and Court provided themselves for the possibility of ‘indicating’ interim measures in their rules of procedure (after the entry into force of the 11th Protocol Rule 39). However, the Court always ruled that the power to order binding interim measures could not be inferred from the Convention.
 This did not change with the introduction of the 11th Protocol (the last sentence of Article 34 ECHR merely refers to the duty of the Contracting Parties “not to hinder in any way the effective exercise” of the right of individual application). Yet recently, the Court changed its position. In the Mamatkulov case, the Court held that interim measures of the Court can be legally binding on High Contracting Parties if non-compliance would result in irreparable damage.
 In practice, non-compliance with interim measures is “very exceptional”.


And finally, the possibility of allowing third party interventions.
 On the basis of Article 36 para. 1 a High Contracting Party has the right to intervene in a case between one of its nationals and another High Contracting Party. In practice however, states often decline to take part in such proceedings. Besides this specific situation, domestic legislation in ‘third’ countries may be affected by the outcome of a specific case. Likewise, it can be useful for the Court to obtain additional information on the (legal) background of a dispute or to obtain a comparative legal analysis related to the legal situation in other states. The President of the Court may therefore, in the interest of the proper administration of justice, invite any High Contracting Party which is not a party to the proceedings or any person (or in practice: non-governmental organisations like Amnesty International and Interights) concerned to submit written comments or take part in hearings (Article 36 para. 2). Some commentators have argued that it would be useful to introduce a mechanism according to which interested Member States would be automatically offered the possibility to intervene in cases before the Court.
 In the 2003 report of the Steering Committee of Human Rights containing proposals to guarantee the long-term effectiveness of the Court, one of the suggestions is to widen the possibilities for other states to intervene.

The past 50 years

As already mentioned, on 4 November 1950 the European Convention on Human Rights was signed in the Palazzo Barberini in Rome. No one at that time could have predicted the kind of success that the Convention would have in the following 50 years. Nowadays more than 40 states are party to the Convention, an increasing number of citizens appeal to the Court and the importance of the Convention for the national legal orders in the various High Contracting Parties is still increasing. Few had foreseen the legal impact that the Convention would have on their domestic legal traditions.


However, it has to be said that the legal relevance of the Convention from the perspective of the further development of the domestic law in the various states was not immediately obvious. The first 25 years of its existence the Convention can be best described as a sleeping beauty; the Court had an almost dormant existence. The importance of the Convention in this first period was mainly theoretical. Directly confronted with the large-scale and systematic violations of the most elementary human rights by the Nazi regime, the European states were persuaded that an effective protection of human rights could not be solely entrusted to national authorities. An international control mechanism needed to be established. This political conviction facilitated the at that time revolutionary introduction of a legally binding document containing human rights. For the first time in history an international supervisory mechanism was introduced; citizens could complain about alleged human rights violations against their own states before an international tribunal. This was a major step in the development of public international law, drastically changing the role of the individual under classic international law. Many states still considered human rights issues as an internal matter, being one of the most politically sensitive policy areas. The atrocities of the Second World War made states aware of the need for an international mechanism such as the European Convention on Human Rights, but at the same time they were fearful that such a human rights treaty would be abused by certain elements within their societies. The Strasbourg institutions were aware of this ambivalent attitude and operated in a restrained and careful manner in the early years of their existence. Taking time to ensure that states got used to an international supervisory mechanism (including its right of individual petition) proved to be a sensible approach. Governments noticed that the ‘foreign’ bodies in Strasbourg did not propagate any extreme standpoints.
 Only once the necessary confidence in the prudent approach of the Commission and Court and therefore the co-operation by the High Contracting Parties was ensured, emphasis shifted towards safeguarding a more effective protection of the complainants.


Whereas the importance of the Convention in those first 25 years is therefore mainly theoretical, the importance of the Convention in the second 25 years becomes more practical. The Court has increasingly become an important lawmaker having an impact on national legal orders. Emphasis in the case-law of the European Court of Human Rights shifted towards offering as much as possible an effective protection of the rights protected in the Convention. The European Court gives a dynamic, teleological and extensive interpretation of the Convention. The judicial protection that the Court in this way provides, attracts more applicants. But at the same time one can discern an interesting change in mentality on the national level. Lawyers begin to recognise the significance of the Convention for their practice and invoke the Convention (rightly or not) more often, national judges therefore have to give their opinion on the compatibility of legal provisions with the requirements of the Convention more often, and legislative bodies check more systematically whether legislative proposals are “Strasbourg-proof”.


Looking back on the developments of the last 50 years, the conclusion can only be that the Convention has become one of the most important international documents in the national legal orders of more than 40 countries, offering judicial protection to over 800 million people.

* 	This material was provided by the National Institute of Justice with the author’s approval. It is included in the current data base in the frames of the project ‘Promoting Efficiency of Bulgarian Judiciary in the Area of Human Rights Protection’, accomplished by BLHR Foundation from November 2005 to August 2006.
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