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Paragraph 1

The birth of the Convention 

On 4 November 1950 the European Convention for the Protection of Human Rights and Fundamental Freedoms was officially signed in the Palazzo Barberini in Rome by thirteen representatives of “governments of European countries which are like-minded and have a common heritage of political traditions, ideals, freedom and the rule of law”. The Convention was concluded within the framework of the Council of Europe. The Council of Europe was established on 5 May 1949 in London by ten governments: Belgium, Denmark, France, Ireland, Italy, Luxembourg, the Netherlands, Norway, Sweden and the United Kingdom. Initiatives for closer European co-operation already existed before the Second World War, but were more seriously looked at after the War. During the War, liberation movements and governments in exile co-operated closely in their efforts against the Nazi-regime. This led to a general understanding that some sort of European organisation was desirable.
 During the Hague Conference of 1948 proposals for such an European organisation were made and in 1949 Winston Churcill called for a meeting of governments representatives to discuss the creation of the Council of Europe. The Council of Europe was very much an organisation in the fight against a possible revival of fascism and against the possible expanding influence of communism. This can also been seen in the preamble of the Statute of the Council of Europe, where the Contracting States reaffirm “their devotion to the spiritual and moral values which are the common heritage of their peoples and the true sources of individual freedom, political liberty and the rule of law, principles which form the basis of all genuine democracy”. According to Article 3 of the Statute, every Member State of the Council of Europe must accept “the principles of the rule of law and of the enjoyment by all persons within its jurisdiction of human rights and freedoms”. Any European state that is deemed able and willing to fulfil those standards can be invited to become a member of the Council of Europe (although one has to admit that political considerations have in the past weakened the strict adherence to this condition of admission). On the other hand, if an existing member of the Council of Europe does no longer fulfil the required standards, it can be suspended or even ejected from the organisation. The only time this situation arose was in 1969 when Greece withdrew from the organisation since it was about to be expelled from the organisation because of the human rights violations committed by the military dictatorship. Similar discussions have taken place with regard to Turkey (in view of the systematic pattern of serious human rights violations in the South East of Turkey) and Russia (in view of the conflict in Chechnya) in more recent years.

The institutional structure of the organisation is mainly as follows. Firstly, the Committee of Ministers. It organises intergovernmental co-operation in the areas of interest to the Council; it does not possess any supra-national powers. The Committee may adopt agreements and conventions that are legally binding on those states that are willing to ratify those instruments. Equally interesting – from an academic point of view – are the recommendations of the Committee that are addressed to the member states. Lastly, the Committee may adopt resolutions and declarations that contain policy statements or proposals for action. Next to the Committee of Ministers, a Parliamentary Assembly was instituted. The Parliamentary Assembly consists of delegations of members of parliament appointed by (and from) the national parliaments. The Assembly does not have any official legislative powers, but its influence in the field of human rights protection is nonetheless substantial. It performs important tasks in the field of monitoring Member States’ compliance with the proclaimed human rights standards and it is the political driving force behind several initiatives in the field of human rights protection. The last institution I would like to mention at this point is the independent secretariat led by the Secretary General. Those three institutions are the main players in the political organisation supporting the European Convention on Human Rights, which takes us back to the adoption of the Convention.

One of the methods by which the overall aim of the Council of Europe could be achieved was, according to the Statute of the Council of Europe, “the maintenance and further realisation of human rights and fundamental freedoms”. So, within the framework of the Council of Europe, discussions were started concerning the adoption of a human rights treaty. Obviously the Member States of the Council of Europe were aware of the simultaneous efforts by the United Nations in the field of human rights standard setting. There were however several reasons for wanting a separate human rights document. Firstly, because the Statute of the Council of Europe vaguely referred to the concept of “human rights” without being able to expressly refer to a more elaborate document. What was actually meant by “human rights”? The need was felt to make this abstract notion more visible and concrete. And secondly, because European countries were disappointed by the weakness of the Universal Declaration of Human Rights adopted in 1948 by the United Nations General Assembly. The Universal Declaration was a beautiful statement, but it was not legally binding. The European countries, having been confronted with Nazism and fascism most directly, felt the need to go further. The work started in 1949 when the European Movement (basically an alliance of non-governmental organisations) proposed a draft treaty, which was then discussed within the framework of the Council of Europe. Progression of the work went fast and in November 1950 the European Convention on Human Rights was adopted: a legally binding document with an autonomous supervisory mechanism. According to the Preamble, the Convention is a first step “for the collective enforcement of certain of the rights stated in the Universal Declaration”. To this end an inter-state complaint procedure before a so-called European Commission of Human Rights was established in case of an alleged violation of one of the ‘classic’ human rights by state authorities of one of the High Contracting Parties. Despite the desire of the European countries to make human rights protection as effective as possible, it proved to be difficult to generally accept the right of individuals to complain against their own states and final supervision by a court operating on the basis of a purely judicial procedure. Both elements were therefore laid down in optional clauses. All cases were brought before the European Commission of Human Rights which would establish the facts and then decided on admissibility of the complaints.
 If a case was declared admissible the Commission would try to mediate between both parties and reach a friendly settlement. In case a friendly settlement was impossible, the Commission would state its opinion on the merits of the case in a so-called “Article 31” rapport. If the complaint was lodged against a state that had not accepted the jurisdiction of the Court the case would be subsequently transmitted to and decided by the Committee of Ministers. If the complaint was lodged against a state that had accepted the jurisdiction of the Court, the case could be transmitted to the Court by the Commission or the state. The Court would examine the admissibility and the merits of the complaint and reach a judgment in an open, public and adversarial procedure. A judgment of the Court would be binding. The role of the Committee of Ministers would then be limited to the supervision of the compliance of the Court’s judgment.

One of the most important developments in the first 20 years of the Convention’s existence was the gradual acceptance by the overwhelming majority of states of the two optional clauses.
 Furthermore, admission of new Member States of the Council of Europe would be conditioned on the acceptance of both optional clauses. A closely related development was the growing importance of the role of the individual complainant before the Court. At first, the applicant did not have any official involvement in the proceedings before the Court. Subsequently the Commission introduced the practice of including the legal representative of the applicant in its delegation before the Court. A practice that was criticised by many governments but which gradually became accepted. The next step was that the applicant (or his representative) could actually address the Court. And finally, with the adoption of Protocol No. 9 the applicant was granted the right to transmit his or her case to the Court, no longer being dependent upon the Commission. A second important development was the growing importance of the work of the “Strasbourg organs” (both Commission and Court were located in the Palais des droits de l’homme in Strasbourg). Paragraph *** 1.2 *** will deal with the development of the supervisory mechanism more elaborately.

The increased interest in the work of the Commission and Court led to an explosive growth in workload. Eventually, the supervisory mechanism had to be amended.
 On 1 November 1998 Protocol No. 11 entered into force and changed the system profoundly. The Commission and the Court (that had never operated on a full-time basis) were replaced by a single full-time Court. The right of individual petition and the jurisdiction of the Court became mandatory, which meant that the individual now had direct access to the Court. The role of the Committee of Ministers was now limited to the supervision of the execution of judgments.

The new procedure is as follows.
 The Court is composed of a number of judges equal to that of the High Contracting Parties (Article 20). A High Contracting Party does not necessarily need to nominate one of its own nationals. Judges are not representatives of ‘their’ respective governments, but sit in their personal capacity. Judges are elected by the Parliamentary Assembly for a period of six years. Momentarily there are *** 44 *** High Contracting Parties to the Convention. The elected judges are divided over four Sections of approximately ten judges. The composition of those sections is fixed for a period of three years. In order to safeguard the consistency of the case-law the President of each section will sit in every case that is designated to his or her section.

Complaints should be addressed to the Registrar of the European Court of Human Rights, Council of Europe, F-67075 Strasbourg Cedex, France. There are very few formal requirements for lodging a complaint. Representation by a lawyer is not obligatory. After sending a first letter containing the essence of the complaint, the Registry will send an application form that is formulated in English and French (both the official languages of the Court) and in the national language of the complainant. In the last years a practice has developed whereby staff members of the Registry write a letter to complainants stating their personal opinion concerning the chances of success for the complainant. In case the complaint is outside the scope of application of the Convention, admissibility criteria have not been met or in case, or, standing case-law of the Court on the merits indicate that the complainant will be unsuccessful, the Registry will urge the complainant to withdraw his complaint. The Registry will do so on behalf of and under the authority of the Court. However, the letter by the Registry is no more than mere advice. This efficiency measure is understandable from a viewpoint of the Strasbourg organs, but confusing for most of the complainants (or their legal representatives) since the official letterhead of the Court is used.

After registration a case will be allocated to a judge rapporteur. Usually, this will be the ‘national’ judge, the judge elected in respect of the State concerns, in order to avoid potential language problems (since applicants are not required to file a complaint in one of the two official languages) and to avoid a lack of necessary knowledge of the domestic legal system. The rapporteur will make an initial assessment of the case. On the basis of that examination the rapporteur can allocate the case either to a committee of three judges or to a Chamber of seven judges. The Committee of three judges deals with ‘straightforward’ cases, it can declare the case inadmissible (usually for reasons of being manifestly ill-founded) or can strike an application out. That will be a final decision that cannot be appealed against. The Committee, however, is only able to end a complaint this way if it is unanimous in its decision. If one of the three judges disagrees the case will be referred to the ‘ordinary’ Chamber procedure, along with those cases that the rapporteur referred to the Chamber of seven judges directly. Inter-state applications are automatically dealt with by a Chamber. A case will as a rule be assigned to the Chamber of which the ‘national’ judge of the defendant state is a member. In order to evenly distribute the workload between the various Sections, a case can also be assigned to a different Section. In that case the ‘national’ judge sits as an ex officio member of that Chamber (Rules 26 and 52 of the Rules of Court). The rationale for this rule is that the national judge is able – if required – to explain domestic law to his fellow judges in case questions concerning the interpretation of the domestic law should arise during the Court’s deliberations. If the judge elected in respect of the State Party concerned is unable to sit, the State is allowed to appoint a judge ad hoc (Article 27 para. 2).

The Chamber will first examine the admissibility of the complaint on the basis of Article 34 and Article 35.
 Article 34 states that the applicant has to claim to be a “victim” of a violation by one of the High Contracting Parties of a Convention right (there is therefore no actio popularis under the Convention).
 The issue of the exact scope of state responsibility under the Convention will be dealt with in following paragraphs. Article 35 states the remaining admissibility criteria: exhaustion of domestic remedies (emphasising the subsidiary nature of the Convention)
, the complaint has to be lodged within six months from the date on which the final domestic decision was taken
, the applicant may not be anonymous, the complaint may not be substantially the same as a matter that has already been examined by the Court or has already been submitted to another procedure of international investigation or settlement and does not contain any relevant new information. The Court can also declare a complaint manifestly ill-founded if it considers the complaint to be incompatible with the provisions of the Convention. In practice, several complaints are declared “manifestly ill-founded” even though the complaint deserves a thorough analysis of the substance. Equally inadmissible is a case that is considered an abuse of the right of application. Again, there is no possibility of appeal in case the Chamber decides that the complaint is inadmissible. If the Chamber declares the case admissible, it shall “place itself at the disposal of the parties concerned with a view to securing a friendly settlement of the matter” (Article 38 papa. 1 (b)). In case the possibility of reaching a friendly settlement proves to be impossible, the Chamber will render a judgment on the merits of the complaint.

If a case raises a “serious question affecting the interpretation of the Convention or the protocols thereto, or where the resolution of a question before the Chamber might have a result inconsistent with a judgment previously delivered by the Court”, the Chamber may relinquish jurisdiction in favour of the Grand Chamber of 17 judges. This can be done “at any time before it [the Chamber, MK] has rendered its judgment”, according to Article 30. However, both parties have the possibility to object against the relinquishment of jurisdiction. In that case, the Chamber is obliged to render judgment. The Grand Chamber also has a fixed composition. The President of the Court, the Vice-Presidents and the Presidents of the Chambers, and the national judge shall sit qualitate qua in the Grand Chamber. The other judges alternate after periods of nine months.

There is a second possibility for the Grand Chamber to become involved. On the basis of Article 43 any party to the case may request that the case be referred to the Grand Chamber after the judgment of the Chamber (within a period of three months). This request for a rehearing may only be done in “exceptional cases”. This request is examined by a Panel of five judges. Only if the panel agrees that the case raises a serious question concerning the interpretation and application of the Convention or if it raises a serious matter of general concern, will it accept the request. This strange “internal appeal”-construction was the result of a political compromise during the preparation of the 11th Protocol.
 Even though other tribunals have similar “internal appeal”-procedures (for example, the ICTY), it seems more desirable to entrust the ‘fresh’ review in appeal proceedings to a different institution than the one that has taken the disputed decision (see more elaborately *** Chapter 4 § 4.9 ***).

Judgments of the Court (respectively Grand Chamber or Chamber) shall be final (Article 44). On the basis of Article 41 the Court is able to afford just satisfaction to an injured party in case the Court finds that the Convention has been violated.
 The judgment mentions the votes by which its conclusions have been adopted. Separate opinions (dissenting or concurring) may be attached to the judgment. The Committee of Ministers supervises the execution of the Court’s judgments (Article 46 para. 2).

Protocol No. 11 changed the procedure before the Convention mechanism in order to improve efficiency and shorten the length of the Strasbourg procedure. It did not mean to change the substantive case-law. From the very beginning the ‘new’ Court emphasised that it regarded the jurisprudence of the former Commission and Court as its own. Obviously, the ‘new’ Court (also in view of the fact that half of its composition were judges that had not served as a judge – or a member of the Commission – before) has taken a different view with regard to some substantive issues, but in general case-law dating from before 1 November 1998 can be regarded as equally authoritative. The 11th Protocol did not change the scope of jurisdiction of the European Court ratione personae, ratione materiae (reservations deposited by the High Contracting Parties remain valid) and ratione temporis (the date of ratification or the original date of accepting the jurisdiction of the Court).


A few closing remarks relating to two remaining issues. First of all, the issue of interim measures. During the drafting process of the Convention the High Contracting Parties could not agree on a specific provision empowering the (old Commission or the) Court to take interim measures. However, especially within the framework of an international tribunal dealing with human rights violations it is of the utmost importance in order to be able to offer effective protection to applicants to prevent that irreparable damage occurs during court proceedings. Despite any explicit power, the old Commission and Court provided for the possibility of ‘indicating’ interim measures in their rules of procedure (after the entry into force of the 11th Protocol Rule 39). However, the Court has ruled that the power to order binding interim measures cannot be inferred from the Convention.
 Unfortunately, the High Contracting Parties have not used the opportunity to change this situation in the 11th Protocol (the last sentence of Article 34 ECHR merely refers to the duty of the Contracting Parties “not to hinder in any way the effective exercise” of the right of individual application). In practice, non-compliance with interim measures is “very exceptional”.


And finally, the possibility of allowing third party interventions.
 On the basis of Article 36 para. 1 a High Contracting Party has the right to intervene in a case between one of its nationals and another High Contracting Party. In practice however, states often decline to take part in such proceedings. Besides this specific situation, domestic legislation in ‘third’ countries may be affected by the outcome of a specific case. Likewise, it can be useful for the Court to obtain additional information on the (legal) background of a dispute or to obtain a comparative legal analysis related to the legal situation in other states. The President of the Court may therefore, in the interest of the proper administration of justice, invite any High Contracting Party which is not a party to the proceedings or any person (or in practice: non-governmental organisations like Amnesty International and Interights) concerned to submit written comments or take part in hearings (Article 36 para. 2). Some commentators have argued that it would be useful to introduce a mechanism according to which interested Member States would be automatically offered the possibility to intervene in cases before the Court.

Paragraph 2

The past 50 years

As already mentioned, on 4 November 1950 the European Convention on Human Rights was signed in the Palazzo Barberini in Rome. No one at that time could have predicted the kind of success that the Convention would have in the following 50 years. Nowadays more than 40 states are party to the Convention, an increasing number of citizens appeal to the Court and the importance of the Convention for the national legal orders in the various High Contracting Parties is still increasing. Few had foreseen the legal impact that the Convention would have on their domestic legal traditions. The same holds true for the Dutch Parliament when discussing ratification of the Convention.
 A member of the Lower House of Parliament described the Convention as “a clear statement […] against those totalitarian countries in Europe, in which these rights and freedoms unfortunately are not guaranteed”.
 According to the same commentator, the Dutch legal order on the other hand obviously did fulfil the minimum safeguards as laid down in the Convention. The Dutch government stated in a by now historical passage: “that the aggregate of regulations laid down in Dutch law, whether criminal or other, offers sufficient guarantees so that these principles shall be respected in our country”.
 Whether this attitude was due to a classic case of arrogance or to naïveté shall remain unanswered; most probably a combination of the two. The decades to come in any case proved that the original optimism regarding the level of quality of the Dutch legislation had to be adjusted.


However, it has to be said that the legal relevance of the Convention from the perspective of the further development of the domestic law in the various states was not immediately obvious. The first 25 years of its existence the Convention can be best described as a sleeping beauty; the Court had an almost dormant existence. The importance of the Convention in this first period was mainly theoretical. Directly confronted with the large-scale and systematic violations of the most elementary human rights by the Nazi regime, the European states were persuaded that an effective protection of human rights could not be solely entrusted to national authorities. An international control mechanism needed to be established. This political conviction facilitated the at that time revolutionary introduction of a legally binding document containing human rights. For the first time in history an international supervisory mechanism was introduced; citizens could complain about alleged human rights violations against their own states before an international tribunal. This was a major step in the development of public international law, drastically changing the role of the individual under classic international law. Many states still considered human rights issues as an internal matter, being one of the most politically sensitive policy areas. The atrocities of the Second World War made states aware of the need for an international mechanism such as the European Convention on Human Rights, but at the same time they were fearful that such a human rights treaty would be abused by certain elements within their societies. The Strasbourg institutions were very aware of this ambivalent attitude and operated in a restrained and careful manner in the early years of their existence. Taking time to ensure that states got used to an international supervisory mechanism (including its right of individual petition) proved to be a sensible approach. Governments noticed that the ‘foreign’ bodies in Strasbourg did not propagate any extreme standpoints.
 Only once the necessary confidence in the prudent approach of the Commission and Court and therefore the co-operation by the High Contracting Parties was ensured, emphasis shifted towards safeguarding a more effective protection of the complainants. The practical importance of the Convention in those early days was fairly limited: national courts often did not have a copy of the Convention at their disposal, lawyers seldom invoked the provisions of the Convention out of fear that the judge would not take their case seriously, et cetera.
 


Whereas the importance of the Convention in those first 25 years is therefore mainly theoretical, the importance of the Convention in the second 25 years becomes more practical. The Court has increasingly become an important lawmaker having an impact on national legal orders. Emphasis in the case-law of the European Court of Human Rights shifted towards offering as much as possible an effective protection of the rights protected in the Convention. The European Court gives a dynamic, teleological and extensive interpretation of the Convention. The judicial protection that the Court in this way provides, attracts more applicants. But at the same time one can discern an interesting change in mentality on the national level. Lawyers begin to recognise the significance of the Convention for their practice en invoke the Convention (rightly or not) more often, national judges therefore have to give their opinion on the compatibility of legal provisions with the requirements of the Convention more often, and legislative bodies check more systematically whether legislative proposals are “Strasbourg-proof”. In a country like the Netherlands the importance of the Convention can be best demonstrated by referring to the various areas of law that experienced major changes as a result of decisions of the European Court: criminal (procedural) law, administrative law, immigration law, family law, social security law, civil procedure, system of military discipline, et cetera.


Looking back on the developments of the last 50 years, the conclusion can only be that the Convention has become one of the most important international documents in the national legal orders of more than 40 countries, offering judicial protection to a total of hundreds of millions of people.

Paragraph 3

A glance at the future

The past 50 years have also exposed the weaknesses of the system. Some of the most pressing challenges for the next 50 years will be discussed below.

3.1 The “burden of success”: workload

As mentioned, the European Court did not have a busy agenda in the first 25 years or so of its existence.
 That has drastically changed in more recent years (Article 6 ECHR being the most often invoked provision of the Convention). The total number of cases handled by the European Court of Human Rights has since 1980 doubled (or even tripled) approximately every 5 years. Equally important, the number of newly registered complaints per year increased over the last 20 years from a few hundred to a few thousand.
 A collapse of the Strasbourg system because of its own success was imminent. The European Court and especially the European Commission were constantly confronted with an increasing workload. Several efficiency measures were being developed (mainly by the Commission), such as the practice employed by the Commission to inform applicants in case complaints had no chance of success, the possibility to deal with manifestly ill-founded complaints in smaller committees of three Commissioners, et cetera. Even though these measures alleviated the work load considerably, they were not sufficient. And so the High Contracting Parties started to discuss drastic reforms of the supervisory mechanism. In 1994, after many years of negotiations, the states reached a compromise that was laid down in the 11th Protocol: the old Commission and the old Court would be merged into one permanently functioning body. This new mechanism entered into force on 1 November 1998. However, it is doubtful whether the new system as elaborated in the 11th Protocol will offer any long-term remedy. The 11th Protocol is based on the assumption that the old Commission and Court were two identical institutions carrying out identical functions. That assumption seems to be fraud: the main task of the Commission became to quickly filter out complaints, whereas the main task of the Court became to thoroughly interpret the Convention. The 11th Protocol does not seem to offer much more than a codification of the efficiency measures that were already developed by the old Commission in its fight against the increasing workload. One could say that the problems of the old Commission have been passed on to the new Court. That seems disrespectful and admittedly slightly simplistic, but seems to be supported by the current statistics of the new Court. Those statistics prove that the Court is still faced with logistical problems. In several press statements, the President of the European Court Luzius Wildhaber has stressed the alarming situation. One of the first signals was given on 21 June 1999 by the President in a press release (‘Steep rise in workload for European Court of Human Rights’): “On 1 November 1998 the Court was restructured to cope with an increasing volume of applications, to speed up the time taken to examine cases and to strengthen the judicial nature of the system. However, the continuing steep increase in the number of applications to the Court is putting even the new system under pressure”.
 Then, on 8 June 2000, the President of the Court, stressed the need for a second major reform of the Court following the restructuring by the 11th Protocol: only if the number of High Contracting Parties and the number of complaints would have remained on the same level as in early 1990, the 11th Protocol could reasonably have expected to be sufficient.
 On 28 September 2000 the President of the Court repeated his concern: “We have achieved a significant increase in the productivity of the Court and its Registry. […] There nevertheless remains a large disparity between the number of cases coming in and the number of those disposed of. […] The solutions are perhaps not so easy to discern, except for one: it is quite plain that the Court needs more resources”.
 The solution is twofold: (a) member States need to take their primary responsibility to ensure respect for the obligations under the Convention on the national level more seriously, not leaving most of the work to the European Court; and (b) member States need to assist the work of the Court financially more generously, especially in order to strengthen the Registry.
 A more radical solution was proposed by the Evaluation Group to the Committee of Ministers on the European Court of Human Rights: a provision should be inserted in the Convention that would, in essence, empower the Court to decline to examine in detail applications that raise no substantial issue under the Convention.
 Such a proposal gets down to the very core of how one perceives the Court’s role: is the Court’s main role to offer judicial protection to the individual applicant or is the main task to formulate applicable standards in more general terms? In my opinion, a shift in emphasis towards the second role seems unavoidable. In this respect some commentators have expressed their regret about the limited possibilities for the Court to give advisory opinions (Article 47 ECHR): an advisory opinion may not deal with any question relating to the substantive rights of the Convention and the Court may only give an advisory opinion at the request of the Committee of Ministers.
 From a viewpoint of judicial impartiality a larger possibility to give advisory opinions might be tricky though (cumulating judicial and advisory functions can be in breach with the Court’s own case-law, although the Court is not formally bound by its own case-law as will be discussed in *** Chapter 4 ***). A solution can also be found in a more active policy by governments to intervene in cases dealing with issues that might also be relevant for their own legal system (for example, the French government intervening in a Dutch case about the Dutch Conseil d’Etat). Another possibility would be to enlarge the possibility to ask the Court to interpret one of its judgments (Rule 79 of the Rules of Court), so that other governments could also ask the Court to clarify its position following a judgment that could possibly have an impact on the legal system of various High Contracting Parties.


Dealing with the overburdening of the system is also important from a viewpoint of maintaining the confidence of the citizen in the Strasbourg system. If dealing with a particular complaint takes too long (as it very often does currently), the Court looses its role of offering effective judicial protection.

3.2 Co-operation from the High Contracting Parties

The effectiveness of the Convention mechanism is to a large extent dependent on the willingness of the various High Contracting Parties to co-operate with the Court. The primary responsibility to ensure the respect of the rights and freedoms of the Convention rests on the states. The European control mechanism is a subsidiary safety net. The European Court does neither have the financial and administrative resources nor the mandate to operate as a European constitutional court (see more elaborately *** Chapter 3 § 15 ***). States have to make a conscientious effort to remedy as many complaints concerning alleged violations of Convention rights as possible on the national level (the recent judgment of the Court in the case of Kudla
 seems to emphasise this particular concern).


There are two specific situations in this context that call for separate discussion, one of which is directly related to Article 6 ECHR. The first problem is related to the (Italian) length of proceedings cases: hundreds and hundreds of (Italian) applicants complain each year that proceedings before the national courts have taken too much time (resulting in a violation of the right to a fair trial “within a reasonable time” as laid down in Article 6 ECHR). Problems of an overburdened judiciary is felt in many states within the Council of Europe, but the overwhelming majority of complaints originate from Italy.
 The Italian judiciary does not seem to be equipped to deal with all pending cases within a reasonable time. The stream of cases started after an Italian television programme in April 1993 informed the public about the possibilities to receive financial compensation in Strasbourg when cases had taken too long before the domestic courts.
 This initiated a large flow of similar complaints. A disproportionate percentage of pending cases before the Court consists of Italian length of proceedings cases. A lot of the daily work of the Court is now dedicated to dealing with these complaints. One of the steps taken by the Court in its struggle against the overburdening of the system is the fact that the Court has concluded that there is a practice in Italy that is incompatible with the Convention.
 This has one major advantage for the workload of the Court: faced with similar complaints in future a summary test suffices to reach the conclusion that Article 6 ECHR is breached. One could say that there is a presumption that the Convention is violated in similar cases. Finding a solution at the national level would however be more desirable, so that the European Court is no longer clogged up with these (relatively straight-forward but never identical) complaints.


A second issue that deserves special attention is the situation in south-east Turkey. Tensions between the Turkish authorities and the Kurdish PKK flared up in this region on a frequent basis. It was not unusual that the local population became the victim in this struggle. This has already led to serious clashes between Turkey and the CPT (the Committee for the Prevention of Torture of the Council of Europe).
 The CPT stated in its ‘public statement’ of 6 December 1996 that there was a “practice of torture and other forms of severe ill-treatment”. It took a while before these complaints also reached the Court (partly because Turkey accepted the jurisdiction of the Court only in 1990), but since a few years the Court is confronted with a number of similar complaints. Most complainants are Kurdish persons suspected or convicted of terrorist acts. The first case in which Turkey was held accountable for a violation of the prohibition of torture as laid down in Article 3 ECHR was the case of Aksoy.
 Since Aksoy the Court has had to deal with many similar complaints and many of them are still pending before the European Court. Most of these complaints are characterised by a lack of a national investigation into the alleged violations of human rights. The consequence being that the European Court (and previously the Commission) has to act as a first instance judge determining the true version of the facts. This means that the Court has to send so-called fact finding missions to the region in order to establish the facts and find the evidence in order to rule on the validity of the complaints. The Court neither has adequate powers to carry out this task, nor does it have sufficient staff members and budget. Also in this respect the Court is dependent on the willingness of member States to co-operate with the Court. A lack of co-operation lead to major problems for an already overburdened Court. The Court has reacted in various ways to face up to this particular problem.
 It has done so partly by adopting a reversal of the burden of proof
 and partly by ruling that the Convention will already be violated by the mere fact that no effective investigation into the allegations by the national authorities has taken place (thereby increasing the pressure on the national authorities to carry out such an investigation in future cases).
 A second reaction has been to emphasise more strongly in recent judgments the findings of other international bodies, such as the Committee for the Prevention of Torture.
 The CPT is increasingly becoming in this kind of cases the ‘fact-finder’ for the European Court, which relieves the workload of the Court.

3.3 Reparation under the Convention

Co-operation by the various member States is also crucial if we look at the third challenge for the Court: an improvement of the possibilities for reparation under the Convention in case a violation has been found. Two separate issues deserve attention.
 Reparation comprises two different elements: the ‘recours objectif’ (the general effects of offering judicial protection by controlling the observance by states of human rights by means of individual applications) and the ‘recours subjectif’ (‘doing justice’ in an individual case).


First of all, the ‘recours subjectif’. What does the individual who brings his complaint before the European Court get out of it? On the basis of article 46 ECHR the High Contracting Parties have undertaken to abide by the final judgment of the Court in any case to which they are parties. The Committee of Ministers shall subsequently supervise the execution of the Court’s judgments. The general level of compliance with judgments of the Court has been satisfactory.
 There have been some cases of minimal compliance and there have been (long) delays in the proper execution of judgments (for example in the Dutch Winterwerp-case
), but in general member States have abided by their obligations. The only dangerous precedent (at least, so far) of non-compliance is the Loizidou-case
, but this is a special case. Turkey (the condemned state) does not consider itself responsible for the human rights violations committed in Northern Cyprus. So what is the problem? The problem is that a ‘victory’ in Strasbourg avails the individual applicant very little. Besides the moral victory, the practical result of winning a case in Strasbourg will very often be of a purely financial nature (namely a just satisfaction for material and immaterial damages and for costs and expenses incurred in the domestic proceedings, as provided for in Article 41 ECHR). The first point of criticism concerns the manner in which the Court rules on Article 41 issues: the Court’s motivation of its rulings on ‘just satisfaction’ issues is minimal or non-existent, the consistency in determining the height of the just satisfaction is poor and often the complainant – even though a violation of the Convention has been found – is not awarded any satisfaction (regularly the Court considers that the mere finding of a violation of the Convention provides the victim, under the specific circumstances, with adequate just satisfaction).
 A second point of criticism is that the Court will often not be able to fully compensate an applicant by merely awarding a financial redress. One can think of a complaint concerning alleged judicial bias violating Article 6 ECHR. The applicant will not only be concerned with obtaining an amount of money, but will often be more interested in annulling the unfair trial. After the Court’s findings that Article 6 ECHR was violated, the applicant hopes for a re-opening of his case on the national level.
 The Convention itself does however not oblige member States to institute revision proceedings after a judgment of the Court. Whether or not revision of the original judicial decision of the national court is possible will be decided by national legislation. Some High Contracting Parties, like Switzerland, Austria and recently France, have introduced the possibility of revision in their national legal system. But many states have so far failed to do the same. The Netherlands, for example, have not yet introduced revision proceedings after a condemnatory judgment of the European Court.
 In my opinion, member States should swiftly provide for the possibility of revision proceedings (in criminal, administrative and civil proceedings) in order to effectively ensure ‘recours subjectif’ for the individual applicant.
 In some cases the Committee of Ministers can play an important role in this respect, ‘encouraging’ states to take specific action. In the case of Sadak a.o., for example, the Court found that Turkey had violated Article 6 ECHR. On 3 May 2002, the Committee of Ministers strongly urged the Turkish authorities to remedy the applicants’ situation and “take the necessary measures in order to reopen the proceedings […] or other ad hoc measures erasing the consequences for the applicants of the violations found”. The Committee of Ministers has also encouraged member states to provide for the possibility of re-opening of cases at domestic level following judgments of the European Court of Human Rights in a more general manner. In its Recommendation No. R (2000) 2, the Committee of Ministers has encouraged all Contracting Parties to “examine their national legal systems with a view to ensuring that there exist adequate possibilities of re-examination of the case, including reopening op proceedings” in case the injured party continues to suffer very serious negative consequences.


Finally, a few remarks concerning the ‘recours objectif’ (the general redress in the internal legal order of the appropriate member State in order to avoid similar violations of the Convention in the future). Again, the existing practice under the Convention has certain shortcomings. A judgment of the Court is declaratory in nature: the Court simply establishes a violation of the Convention. The States subsequently have a freedom of choice as to the means in order to fulfil their obligations under the Convention. The Court does not consider itself empowered to order any specific measures, such as changing any specific legislation. This is regrettable since it will not always be clear to national authorities what they have to do in order to get their legislation ‘Strasbourg proof’. Interesting in this respect is a recent resolution of the Parliamentary Assembly urging the Court ‘to oblige itself to indicate in its judgments to the national authorities concerned in what way they should execute the judgment so that they can comply with the decisions and take the individual and general measures required’.

3.4 Quality of some decisions

In the fight against the quantity – the massive flow of complaints coming to the Court – the quality of the Court’s work sometimes seems to be the most direct victim: certain decisions of the Court (in particular, the ‘manifestly ill-founded’ decisions) are very poorly motivated. This undermines the confidence of the complainant and his legal counsellor who in most cases takes the decision whether or not the complaint should at all be lodged with the Court. Furthermore, it impedes the clarification of the jurisprudence of the Court which makes it more difficult for national authorities to get their national laws and practices in conformity with the requirements of the Convention. Better motivated (and more abstractly formulated, see *** Chapter 3 § 12 ***) judgments could seriously improve the foreseeability of the minimum standard defended by the Court in its case-law and therefore lessen the workload for the Court.

3.5 Enlargement of the Council of Europe

On 24 April 2002 Bosnia Herzegovina acceded to the Council of Europe, which means that the number of member States of the Council of Europe now totals 44 States. Countries like Albania, Armenia, Azerbaijan, Bulgaria, Romania, Russia and many other Central and Eastern European countries were at that time already parties to the Convention. After the end of the Cold War, the former Communist countries gradually became members of the Council of Europe. The political and economic context in which possible breaches of the Convention take place in these new members of the Council of Europe is often totally different compared to the ‘old’ member States with regard to which the Convention has been interpreted in the first few decades of the Convention’s existence. This poses various challenges for the Strasbourg supervisory mechanism.


First of all, the Court will need to ensure that the existing level of judicial protection is not watered down or that separate levels of protection within the same human rights mechanism start to develop (a two-speed model). An alarming signal in this connection is the Court’s judgment in the Majaric case.
 In this case the applicant complained about the length of the criminal proceedings against him, invoking Article 6 ECHR. The government argued that the delays were partly due to the fact that the domestic courts were faced with radical changes in the legal and economic system in Slovenia, which increased their workload. The Court responds in paragraph 39 as follows:

“The Court has before it no information which would indicate that the difficulties encountered in Slovenia during the relevant period were such as to deprive the applicant of his entitlement to a judicial determination within a reasonable time.”

Apparently transitional problems may be a reason for the Court to conclude that Article 6 ECHR has not been violated. However, the Court was not persuaded by the arguments of the Slovenian government in this particular case. That seems to indicate that the Court will take into account the difficulties in Central and Eastern European countries when examining applications, which could lead to the impression that the European Convention is developing a ‘two-speed’ protection. That seems unacceptable in view of the fact that the Convention lays down minimum safeguards. There should be one minimum standard that should be applicable throughout the entire Convention area.


A second challenge will be that the Court is likely to be more often confronted in the future with more serious and systematic violations of the Convention. According to some commentators the Convention mechanism has not proven to be highly effective when dealing with these kinds of violations.
 Admittedly, these concerns are primarily important with regard to a provision such as Article 3 (prohibition of torture and inhuman and degrading treatment). But precisely in its case-law regarding Article 3 ECHR the Court has equipped itself to deal with complaints in a more effective manner (see *** § 3.2 ***). Within the context of Article 6 ECHR one can discern a similar struggle of the Court. The Court has partly strengthened its position there by finding that there was a ‘settled administrative practice’ with regard to Italian length of proceedings cases.
 Having said that, the struggle for a more effective response to gross and systematic violations of the Convention will remain a challenge for the Court in the future.


A final remark concerns more particularly Article 6 ECHR. With the accession of the new High Contracting Parties from Central and Eastern Europe there seems to be a revival of the importance of judicial independence. As we will see in the following chapters, the Court’s case-law concerning judicial independence is underdeveloped compared to the detailed jurisprudence of the Court with regard to the requirement of judicial impartiality. However, in reports drafted by the Parliamentary Assembly during the process of accession by the Central and Eastern European countries the emphasis seems to shift towards judicial independence.
 A similar development can be seen with regard to the accession of the Central and Eastern European candidate member states to the European Union.
 This shift of emphasis towards judicial independence in ‘political’ documents can however not yet be detected in the Court’s case-law concerning Article 6 ECHR.

3.6
The relationship between the European Court of Human Rights and the Court of Justice of the European Communities
For 50 years the European Convention on Human Rights enjoyed the privilege of having a monopoly as being the only regional human rights treaty in the European area. On 7 December 2000 however the Charter of Fundamental Rights of the European Union was proclaimed during the European Council summit in Nice.
 The proclamation of the Charter was preceded by a lengthy discussion within the European Union whether there should not be a stronger commitment to fundamental rights in the European legal order.


If one looks at the history and the background of the signing of the original Treaties the role of human rights protection within the Communities was minimal. After the French refusal to adopt the proposal for a European Political Community (drawn up in 1953), in which the protection of human rights was set out as one of the most important aims, the Communities focused exclusively on economic matters and no more reference was made to the protection of human rights. This political attitude was reflected in the original case law of the Court. In cases like Stork
, Geitling
 and Sgarlata
 the Court refused to consider the application of fundamental rights which were not specifically laid down in the Treaties.


Gradually, however, the role of human rights protection within the legal order of the European Communities began to expand.
 In the end, respect for fundamental rights constituted an “integral part of the general principles of Community law”, which was protected by the Court of Justice.
 What were the motives for this change in attitude? Some commentators emphasise the absence of a written Bill of Rights and the growing “democratic deficit” of the Communities in this regard.
 Others think the Court wanted to defend the supremacy of Community law over national law.
 The latter refer to the concern of German national courts in the 1960’s that the role of the national constitution would erode if Community powers would continue to grow without guaranteeing at the same time protection of fundamental rights.
 As a reaction the European Court feared that national courts would place fundamental rights as guaranteed in national constitutions above Community legislation. The fear of losing supremacy of Community legislation then prompted the Court to adopt a different approach to fundamental human rights.


Whatever the reason may be, the Court incorporated respect for human rights in the legal order of the Community. In determining the existence and the boundaries of specific fundamental rights the Court draws inspiration from several sources.
 First, from the constitutional traditions common to the Member States. Secondly, from international instruments on which the Member States have agreed or collaborated (especially the European Convention on Human Rights, but also the European Social Charter and several Conventions of the International Labour Organisation). The Court however always emphasised the autonomy of Community ‘general principles’ from specific principles protected within the constitutional law of individual Member States and within international agreements. The special reference to the European Convention on Human Rights was later confirmed in the 1992 Treaty of Maastricht.
 In Article F (which later became Article 6 TEU) it is stated that the Union shall respect human rights as guaranteed by the European Convention on Human Rights (and the legal traditions of the various member states). Yet this confirmation of the case-law of the ECJ did not end the discussion. On the one hand this was due to the growing realisation that the European integration process necessarily encompassed much more than just financial and monetary matters. On the other hand did member states with a strong constitutional tradition, such as post-war Germany, find it hard to take that such a powerful supranational organisation was not formally bound by certain fundamental rights, certain boundaries limiting the policy making process. There was a call for a separate EU document containing a catalogue of human rights. In June 1999, under the German presidency, the decision was taken to draft a Charter of Fundamental Rights. So since December 2000 two distinct human rights documents exist in Europe (of which the EU Charter for the time being is a political declaration, and not a legally binding document). This ‘wealth’ of human rights catalogues in Europe could however lead to a potential conflict between Strasbourg and Luxembourg.


On the one hand, in my opinion this potential conflict between both European courts is often exaggerated. The jurisdiction of both European courts is not identical. The European Convention on Human Rights focuses on the concept of state responsibility. The EU Charter on the other hand on member state responsibility (and of course Community responsibility because of actions taken by EU institutions). Undoubtedly there is a grey area in between both concepts (which will only become larger with the growing competences of the European Union and which is enhanced by the broad interpretation of the concept of state responsibility of the ECHR as developed in the Matthews judgment
), but there remains a fundamental difference. And surely, the additional commitment to guaranteeing human rights needs to be applauded.

Having said that, the fact that the formulation of certain rights differs in both documents could lead to confusion and – more importantly – to diverging interpretations of the same human rights in the same geographical area. And that is particularly true for the right to a fair trial. Diverging interpretations between the Court of Justice of the European Communities and the European Court of Human Rights already exist. It is standing case-law of the ECHR that the right to a fair trial implies the right to adversarial proceedings. This requires that the parties to criminal or civil procedures must have the opportunity to have knowledge of and be able to comment on all evidence adduced or observations filed, with a view to influencing the court’s decision. This is also applicable to submissions filed by advocates general, even though these submissions are given with the strictest objectivity.
 In the Emesa order
 however, the Court of Justice does seem to have departed from that case law. The ECJ considered that the case law of the European Court of Human Rights “does not appear to be transposable to the Opinion of the Court’s Advocates General”. Another interesting difference can be found in the texts of the EU Charter compared to the European Convention on Human Rights. In Article 47 of the EU Charter the right to a fair trial is laid down: “Everyone is entitled to a fair and public hearing within a reasonable time by an independent and impartial tribunal previously established by law”. The scope of application of this provision is much wider than Article 6 ECHR, which only grants the right to a fair trial to those persons involved in proceedings concerned with the determination of ‘civil rights and obligations’ or a ‘criminal charge’. It will be interesting to see whether the more liberal approach in the EU Charter will inspire the European Court of Human Rights when interpreting the above-mentioned autonomous concepts. Diverging interpretations between both European courts could also increase as a result of the fact that a diminished orientation of the Court of Justice of the European Communities to the case-law of the European Court of Human Rights is likely now that the Luxembourg Court has its ‘own’ human rights document and no longer needs to look to the European Convention on Human Rights as an inspirational source. In the long run this could undermine the authority of the European Court of Human Rights as the authoritative interpreter of human rights issues in Europe.


This potential problem could be solved in case the European Communities / European Union would accede to the European Convention on Human Rights. The Court of Justice has in the past, however, advised against accession in its Opinion No. 2/94. The reasons for doing so are rather obscure. Accession to the Convention would “entail a substantial change in the present Community system for the protection of human rights in that it would entail the entry of the Community into a distinct international institutional system as well as integration of all the provisions of the Convention into the Community legal order”. The idea of accession returns every now and then however, so it can not be ruled out. The President of the Court of Justice of the European Communities has in January 2002 re-introduced the idea.
 Subsequently, it has been decided by the European political leaders to put this issue on the agenda of the next Convention preparing for the post-Nice IGC. It remains to be seen what the political result will be.

* 	This material was provided by the National Institute of Justice with the author’s approval. It is included in the current data base in the frames of the project ‘Promoting Efficiency of Bulgarian Judiciary in the Area of Human Rights Protection’, accomplished by BLHR Foundation from November 2005 to August 2006. The text is available also in Bulgarian language.
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