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4.1
Introduction

An elaborate discussion on the applicability of Article 6 ECHR falls outside the scope of this book. One could easily write a separate doctoral thesis on the issue and indeed this has been done by Lemmens and Viering.
 However, a research into one of the substantive requirements of Article 6 ECHR would be incomplete if it did not pay at least summarily attention to the question when Article 6 ECHR is applicable. The doors of the 'Walhalla' of Article 6 ECHR remain firmly shut in some categories of proceedings. In those instances the protection offered by the Convention concerning judicial independence and impartiality is a priori excluded. This paragraph will examine the interpretation given by the Court to the first sentence of Article 6 ECHR, i.e. "In the determination of his civil rights and obligations or of any criminal charge against him" (§4.2 and §4.3). Then some remarks will be made with regard to the applicability of Article 6 ECHR in the pre-trial and post-trial stage (§4.4) and in administrative proceedings (§4.5). And finally this section focuses (§§4.6 to 4.9) on the applicability of Article 6 ECHR vis-à-vis various kinds of tribunals (for example, constitutional courts, arbitral tribunals, international tribunals, et cetera).

4.2 The concept of “civil rights and obligations”

The interpretation of "civil rights and obligations" has led to a lively debate. It has been unclear from the very beginning what is exactly meant by this phrase. Compared to provisions dealing with a fair trial in other international human rights documents, Article 6 ECHR is the only provision with this limitation clause. Article 14 of the ICCPR speaks more generally of "rights and obligations in a suit of law". Article 8 §1 of the American Convention on Human Rights uses the words "[...] or for the determination of his rights and obligations of a civil, labour, fiscal, or any other nature [emphasis added, MK]". And the recent Charter of Fundamental Rights of the European Union simply states in Article 47: "Everyone is entitled [...]" in an unconditional manner. Van Dijk has in my view cogently argued that the drafting history of the European Convention (in the light of the drafting history of the ICCPR) would seem to indicate that "procedures concerning the determination of civil rights and obligations together with criminal procedures were considered to cover all adjudicative procedures and that consequently, 'civil' was used in the sense of 'non-criminal'”.
 Likewise, Commission members Frowein and Melchior argued in their dissenting opinion in the Benthem case that "all those rights which are individual rights under the national legal system and fall into the sphere of general individual freedom, be it professional or any other legally permitted activity, must be seen as civil rights".

Unfortunately, however, such a broad interpretation as argued by Van Dijk, Frowein and Melchior has not been the standpoint of the Court. Equally unfortunate is the fact that the Court has never given an abstract definition of the phrase "civil rights and obligations". This is disappointing from the point of view of legal certainty and clarity and has led to a disorderly body of case-law based on ad hoc decisions. Let me attempt to give an overview of the current status quo.


Article 6 ECHR will only be applicable if (a) there is a dispute (‘contestation’) of a serious and legal nature between two (legal) persons which are in some relation to the right
; (b) the disputed right has - at least on arguable grounds - been recognised under national law; (c) the outcome of the national proceedings is directly decisive for these rights and obligations
; and (d) these rights are 'civil' in the autonomous sense of the Convention. If national law classifies a disputed right as 'civil' there is usually no reason for the Court to reach a different conclusion. Problems only arise if national law classifies the disputed right as 'non-civil', for example administrative law. The Court therefore emphasised the autonomous character in the König case. Whether or not a right is to be regarded as civil within the meaning of the Convention must be determined by reference to the substantive content and effects of the right - and not its legal classification under domestic law.
 Already in the Ringeisen judgment the Court had clarified that for Article 6 to be applicable it is not necessary that both parties to the proceedings should be private persons.
 And in the before mentioned König judgment, the Court elaborated that Article 6 does not only cover private-law disputes in the traditional sense, that is disputes between individuals or between an individual and the State to the extent that the latter had been acting as a private person, subject to private law. If the case concerns a dispute between an individual and a public authority, whether the latter has acted as a private person or in its sovereign capacity is not conclusive.
 The result of this conclusion was that parts of public law could now fall under the scope of application of Article 6 ECHR. In subsequent case-law the Court would look at the substance of the right and would balance the public law features against the private law features (such as the right being "personal and economic"). If private law features would be predominant, Article 6 would apply.
 The Court continued to give a dynamic interpretation and the phrase continued to expand. In the Salesi case the Court stated that "today the general rule is that Article 6 §1 does apply in the field of social insurance", including welfare assistance even though public law features seemed to be predominant (i.e. the benefits were entirely funded by the State and an entitlement to the benefit existed independently of a private employment contract).
 As a general rule one could say that virtually any dispute (not taking into account the exceptions mentioned below) affecting one's income or property falls within the scope of Article 6 §1.
 It is as of yet unclear whether the Court in a more recent judgment departs from its standing case-law and widens the notion of 'civil rights and obligations'. In a judgment of November 2002 the Court stated that the civil limb of Article 6 ECHR is applicable, "seeing that it was designed to seek protection of individual rights from the interference by the executive authorities".

However this may be, there are traditionally certain areas of law that fall outside the scope of application of the civil limb of Article 6 ECHR:

· Taxation 

Article 6 is not applicable in traditional taxation disputes. According to the traditional case-law of the Convention institutions,

“There may exist ‘pecuniary’ obligations vis-à-vis the State or its subordinate authorities which, for the purposes of Article 6 §1, are to be considered as belonging exclusively to the realm of public law and are accordingly not covered by the notion of ‘civil rights and obligations’. Apart from fines imposed by way of ‘criminal sanction’, this will be the case, in particular, where an obligation which is pecuniary in nature derives from tax legislation or is otherwise part of normal civic duties in a democratic society.” 

After the introduction of the 11th Protocol the ‘new’ Court reviewed this standing case-law “in the light of changed attitudes in society as to the legal protection that falls to be accorded to individuals in their relations with the State”. In the Ferrazini case the Court however held that “tax matters still form part of the hard core of public-authority prerogatives, with the public nature of the relationship between the taxpayer and the tax authority remaining predominant”.
 Apparently there are also within the Court those who find this case-law disappointing.
 In Ferrazzini a Grand Chamber was called to decide the case after the Second Chamber was about to overturn the existing case-law. In the end a majority of 11 judges against 6 ‘dissenters’ reaffirmed the previous line in the case-law. In his dissenting opinion Judge Lorenzen stated that it was hard to accept that the travaux préparatoires dating more than 50 years back and partly based on preconditions that have not been fulfilled or are no longer relevant should remain a permanent obstacle to a reasonable development of the case-law concerning the scope of Article 6. He pleaded in favour of applicability of Article 6 ECHR since the “obligation to pay taxes directly and substantially affects the pecuniary interests of citizens and that in a democratic society taxation (its base, payment and collection as opposed to litigation under budgetary law) is based on the application of legal rules and not on the authorities’ discretion”.
 In my opinion it is difficult to reconcile the exclusion of such a large group of proceedings with the emphasis in the Court’s case-law on the Rule of Law. Why should the executive not be subjected to judicial control in the field of taxation? Bender and Douma have – in my opinion rightly – expressed their bewilderment about the disparity that taxes do fall within the scope of Article 1 of the First Protocol (the right to property) while at the same time not being acknowledged as ‘civil rights and obligations’.
 Feteris and Wattel have argued that disputes concerning tax debts that have already been determined by the tax authorities should at least be considered ‘civil’.
 The Court, however, has only accepted two exceptions to the general rule that tax matters fall outside the scope of Article 6.

Firstly, Article 6 is applicable when a tax case contains a punitive element. Not because civil rights and obligations would be at stake, but because the proceedings are deemed to have a criminal character.

Secondly, Article 6 ECHR will also be applicable in case the dispute is concerned with the reclamation of taxes that have already been paid. With regard to these proceedings the Court ruled that they were “private-law actions and were decisive for the determination of private-law rights to quantifiable sums of money. This conclusion is not affected by the fact that the rights asserted in those proceedings had their background in tax legislation […]”.

· Recruitment, employment and retirement of public servants
The Court has consistently held that Article 6 is not applicable with regard to disputes concerning the recruitment, employment and retirement of public servants.
 Some commentators have argued that the Court’s attitude seems to be based on the fact that the right of access to public service is not contained in the Convention.
 Surely the fact that one does not recognise a substantive right under the Convention is irrelevant when determining whether one enjoys the procedural protection of Article 6.
 However, this case-law has been confirmed by the 'new' Court after the introduction of the 11th Protocol. In the Pellegrin case the Court only re-examined the definition given to the word ‘public servant’. The Court adopted a new ‘functional’ criterion based on the nature of the employee’s duties and responsibilities:

“The Court notes that in each country’s public-service sector certain posts involve responsibilities in the general interest or participation in the exercise of powers conferred by public law. The holders of such posts thus wield a portion of the State’s sovereign power. The State therefore has a legitimate interest in requiring of these servants a special bond of trust and loyalty. On the other hand, in respect of other posts which do not have this ‘public administration’ aspect, there is no such interest.” 

The Court concluded that disputes are only excluded from the scope of Article 6 in case they are raised by public servants whose posts entail direct or indirect participation in the exercise of powers conferred by public law and duties designed to safeguard the general interests of the State. If, on the other hand, the tasks of the public servant could be performed by an employee on the basis of a private labour contract as well, then Article 6 does apply.


For the purposes of this research the Pitkevich decision of the Court is also of relevance. In this case a Russian judge was dismissed from the judiciary. She complained to the Court about her dismissal. The applicant alleged that the judicial disciplinary authorities which decided the case were not impartial since they were influenced by the media, local politicians and other judges. The Court first had to decide whether Article 6 was applicable. The Court referred to its Pellegrin judgment and observed that

"[...] the judiciary, while not being part of ordinary civil service, is nonetheless part of typical public service. A judge has specific responsibilities in the field of administration of justice which is a sphere in which States exercise sovereign powers. Consequently, the judge participates directly in the exercise of powers conferred by public law and performs duties designed to safeguard the general interests of the State." 

This conclusion is a very important one. Article 6 will not be applicable to disciplinary proceedings against judges.

The Court did hold Article 6 to be applicable with regard to disputes concerning the pension of civil servants. It stated in its Francesco Lombardo judgment: "In performing this obligation the State is not using discretionary powers and may be compared, in this respect, with an employer who is a party to a contract of employment governed by private law".

· Residence permits and expulsion of aliens
It was standing case-law of the Commission that disputes concerning the lawful stay of an alien in the territory of a member state of the Council of Europe fell outside the scope of application of Article 6 ECHR. The Commission therefore consistently declared these complaints incompatible ratione materiae with the provisions of the Convention (Article 27 §2 ECHR (old)):

“[…] the Commission recalls its case-law according to which a decision as to whether an alien should be allowed to stay in a country or be expelled does not involve either the determination of the alien’s rights or obligations or of a criminal charge within the meaning of Article 6 para. 1 of the Convention.” 

This case-law remained unchanged for more than 20 years independent of the specific composition of the Commission. The result was that the (former) Court was never able to define a standpoint with regard to this issue (because all the complaints were declared inadmissible and never reached the Court). It was interesting to see what the position would be of the ‘new’ Court after the introduction of the 11th Protocol. In the first few admissibility decisions the Court seemed to indicate that it would change the case-law of the Commission. The Court did not focus on applicability, but examined the merits of the complaints.
 However, in the end these admissibility decisions did not constitute the prelude to a drastic change in the jurisprudence.

In the Maaouia case the Grand Chamber of the Court confirmed the standing case-law. The Court reached the conclusion that an expulsion order does not constitute a ‘criminal charge’. The Court attached a lot of importance to the fact that expulsion orders are classified by national law in most member states of the Council of Europe as preventive measures for the purposes of immigration control, not as criminal sanctions. With regard to the question whether expulsion cases determine ‘civil rights and obligations’, the Court stressed the fact that the travaux préparatoires prove that the Contracting States never intended that Article 6 would be applicable in expulsion cases.
 The Court then simply concluded:

“The fact that the expulsion order incidentally had major repercussions on the applicant’s private and family life or on his prospects of employment cannot suffice to bring those proceedings within the scope of civil rights protected by Article 6 §1 of the Convention.”

One could also have argued that an expulsion case might have a major impact on important ‘private law’ elements, such as the use of property rights
, existing contracts of employment, the exercise of rights and obligations derived from family law, et cetera. Is it really justifiable to make a difference between a Maaouia situation (where the Court acknowledged that the proceedings had “major repercussions” on his ‘private law’ rights) and a ‘proper’ Benthem situation (Article 6 is applicable in case one can argue ‘on sufficiently tenable grounds’ that the outcome of the proceedings are directly decisive for the determination of civil rights and obligations)? In my opinion it can not be justified.


Some argue that the exception can be justified because of the fact that disputes concerning the stay of aliens are closely related to issues that touch the sovereign realm of each state. This argument apparently refers to the idea that there can be no 'right' if discretionary powers are left to the administrative authority. In my opinion, the existence of discretionary powers is not decisive for the question whether the dispute is of a 'civil' character. In the Court's case-law Article 6 has been held applicable in other areas in which the authorities can act on the basis of discretionary powers.
 Maybe applicability of Article 6 ECHR is denied by the Court because it does not want to create the impression that a substantive right of asylum is provided for under the Convention. Nobody will argue that such a substantive right is accepted in the Court's case-law. However, this should not have any implications for the procedural protection offered by Article 6 ECHR.

· Political rights
The Court also held that electoral disputes do not fall within the scope of Article 6 ECHR. The right to stand for election is a political one and not a ‘civil’ one. The mere fact that proceedings also raise an ‘economic issue’ does not mean that they have become ‘civil’ in the sense of the Convention.


In the Refah Partisi case, the Court had to rule on the applicability of Article 6 ECHR in a Turkish case concerning proceedings before the constitutional court on the prohibition of a political party. The Court ruled that complaints about the fairness of national proceedings concerning alleged restrictions on the exercise of political rights will be declared incompatible ratione materiae with the Convention.

In conclusion, it is undoubtedly true that the Court has given an extensive interpretation to the phrase ‘civil rights and obligations’.
 On the other hand, some important exceptions have been made throughout the years. Perhaps the time has come to adopt a fundamentally different approach to the interpretation of this phrase.
 In my opinion it is not at all possible to draw a clear and convincing dividing line between ‘civil’ and ‘non-civil’ rights and obligations. The time has come to end that uncertainty by extending the protection under Article 6 §1 to all cases in which a determination by a public authority of the legal position of a private party is at stake.
 This will ensure the necessary foreseeability and judicial security. It will also ensure that aliens, civil servants and tax payers are entitled under the Convention to a fair trial by an independent and impartial tribunal. The fear of the potential financial implications
 or a potential increase of the workload for the Court should not be decisive. Neither is the Court’s ‘sovereign prerogatives’ argument persuasive. Surely, this does not absolve the state from providing procedural protection in case it interferes with the legal position of a private party.

4.3 The concept of “criminal charge”

Delimitation of the concept ‘criminal charge’ is mainly problematic in the field of administrative and disciplinary law. There is an increasing tendency within Europe to decriminalise petty offences. National authorities do not use ordinary criminal law procedures, but introduce administrative enforcement mechanisms. The Court has commented in the Öztürk case that the Convention is not opposed to decriminalisation, but that this does not mean that Article 6 is no longer applicable.
 Likewise the Court stressed in the Engel case that:

“If the Contracting States were able at their discretion to classify an offence as disciplinary instead of criminal […] the operation of the fundamental clauses of Article 6 and 7 would be subordinated to their sovereign will. A latitude extending thus far might lead to results incompatible with the object and purpose of the Convention.” 

The Court therefore emphasised the autonomous meaning of the concept ‘criminal charge’. In the Engel case the Court developed a test to determine whether an offence should be considered ‘criminal’ for the purposes of the Convention. In the subsequent Putz case the Court stressed that these criteria are alternative, not cumulative.
 These criteria are:

· Classification of the offence under national law
If a State classifies an offence as ‘criminal’, the Court will automatically hold Article 6 ECHR applicable.

· Nature of the offence
This second criterion admittedly is rather vague. The Court will attach some importance to how the misconduct is classified in other member States of the Council of Europe. For example, in the Öztürk case the Court noted that the offence committed by Öztürk (reckless driving) continued to be classified as part of the criminal law in the vast majority of the Contracting States (see §53). The Court also attached importance to the fact that the rule of law infringed by the applicant was of a general character applicable to all citizens.

· Nature of the penalty
The Court will consider national proceedings ‘criminal’ if the purpose of the penalty imposed was “deterrent and punitive” (Öztürk, §53). Administrative measures of a preventive character will on the other hand be considered ‘non-criminal’. Taking away someone’s driving license for a brief period of time (i.e. the time necessary to sober up) can not be seen as being primarily ‘punitive’. Measures of this kind are mainly of a preventive nature in order to guarantee road safety.

· Severity of the penalty
It is important to note that the Court does not look at the penalty that has actually been imposed; what is decisive is the highest possible penalty that could have been imposed. Whenever deprivation of liberty can be imposed, the Court will immediately classify an offence as being ‘criminal’. However, the Court also held that “[…] the lack of seriousness of the penalty at stake cannot divest an offence of its inherently criminal character” (see Öztürk, §54).

The Court has avoided, and in my opinion rightfully so, the introduction of a ‘de minimis rule’ according to which only cases of a more serious nature enjoy the full protection of Article 6 ECHR.


The definition of the notion ‘charge’ (“the official notification given to an individual by the competent authority of an allegation that he has committed a criminal offence” or any other measures “which carry the implication of such an allegation and which likewise substantially affect[s] the situation of the suspect”
) is relevant when determining the starting point of criminal proceedings.


This paragraph does not intend to give an exhaustive overview of the Court’s case-law, but one practical issue should be discussed here. On occasion a defendant complains about judicial bias on the part of the judge refusing an application for legal aid. In the Gutfreund case, the Court held that the procedure for applying for legal aid does not concern the determination of a ‘criminal charge’ in the sense of Article 6 ECHR.

4.4
Applicability in the pre-trial and post-trial stage

The applicability of Article 6 ECHR primarily focuses on the trial in court. However, the judicial protection offered by Article 6 undeniably extends to some extent (i.e. indirectly) to the pre-trial stage as well.
 The Court will look at the entirety of the domestic proceedings, but some elements in the pre-trial stage may have prejudiced the right to a fair trial in such a manner that it affects the fairness of the trial itself. In the Imbrioscia judgment the Court stated:

"[…] it does not follow that the Article [Article 6, MK] has no application to pre-trial proceedings […] Other requirements of Article 6 – especially of paragraph 3 – may also be relevant before a case is sent for trial if and in so far as the fairness of the trial is likely to be seriously prejudiced by an initial failure to comply with them." 

The wording used by the Court changed slightly in subsequent case-law. In the Schöps judgment the Court simply states: "it follows from the wording of Article 6 - and particularly from the autonomous meaning to be given to the notion of ‘criminal charge’ - that this provision has some application to pre-trial proceedings".
 This applicability of Article 6 ECHR in the pre-trial stage goes hand in hand with leaving the national authorities a margin of appreciation. The Court confirmed this in the Brennan case: "The manner in which Article 6 §§1 and 3(c) is to be applied during the preliminary investigation depends on the special features of the proceedings involved and on the circumstances of the case".

The Imbrioscia, Schöps and Brennan cases were concerned with criminal cases and did not relate to judicial bias, but there is no reason to assume that the Court would rule otherwise in case of a complaint relating to judicial independence or impartiality.
 Admittedly, many cases in which the Court was confronted with complaints concerning impartiality in pre-trial stages were concerned with the trial judge having taken pre-trial decisions. In these instances there is an issue under Article 6 because of the alleged lack of objectivity of a trial judge. It does not really concern applicability of Article 6 in the pre-trial phase. However, there is one decision taken by the Commission in which the applicant complained about the alleged bias of an investigative judge in the pre-trial stage. In its Stromillo decision – two years before the Imbrioscia judgment of the Court – the Commission eventually declared the case inadmissible, but it indicated that the complaint had to be examined “having regard to the development of the proceedings as a whole”.
 This seems to indicate that the Commission was willing to take into account deficiencies in the pre-trial stage. It also indicates that some deficiencies in the pre-trial stage may be ‘remedied’ in a later stage of the proceedings. However, one may wonder whether all deficiencies in the pre-trial stage can be remedied in such a manner. Can a lack of judicial control over the lawfulness of intrusive investigative measures as a result of a clearly biased pre-trial judge be sufficiently remedied in a later stage simply by not allowing the ensuing evidence? If not, then the lack of impartiality in the pre-trial stage will affect the overall fairness of the proceedings. In light of the above-mentioned case-law the Court should then find a violation of Article 6 ECHR.

In this regard the Korellis judgment should be mentioned.
 The applicant complained about interlocutory proceedings which preceded the criminal trial in respect of the charge against the applicant. The applicant maintained that some judges lacked impartiality. This lack of impartiality had resulted in the applicant being deprived of the opportunity to have his own scientific experts examine an important piece of evidence. In its admissibility decision the Court held that these interlocutory proceedings did not determine a criminal charge against the applicant. However, in light of the crucial nature of the evidence, the results of the interlocutory proceedings could have an important bearing on the applicant’s guilt or innocence of the charges. In other words, the pre-trial stage was “crucial for the outcome of the trial”. Under these circumstances the Court was in principle willing to base its decision on the pre-trial stage.

Applicability of Article 6 to pre-trial stages also relates to civil cases in case the party is (obliged to be) involved in the pre-trial stage. For example, with regard to 'reasonable time' cases the Court has taken into account pre-trial stages in order to determine the starting point of the proceedings. In the Schouten & Meldrum case, the Court used the date on which the applicant applied for an administrative decision in order to start judicial proceedings as a starting point.

The (extent of) applicability of Article 6 to pre-trial stages has been the subject of an extensive discussion. Alkema commented in 1994 that the trend in the Strasbourg case-law was becoming clear: pre-trial proceedings were more and more often taken into account when applying Article 6 ECHR.
 This statement is certainly true. But it seems to me that there are limits to this trend. The Court will not in the near future extend the applicability of Article 6 to pre-trial stages ‘directly’ and unconditionally. Martens emphasised that the investigative stage and the trial stage need to be carefully distinguished. Article 6 "applies to the second stage only".
 Deficiencies in the pre-trial stage will remain to be of importance 'indirectly', i.e. if those deficiencies seriously prejudice the trial itself. This ‘indirect’ application suffices in my opinion. It would be impossible to hold Article 6 directly applicable to all sorts of administrative pre-trial stages. However, I would argue in favour of a more generally accepted applicability of Article 6 in case the pre-trial stages are of a judicial nature.

Likewise, Article 6 should be held applicable to judicial proceedings after the actual trial is over.
 In the Hornsby case the Court stated: "Execution of a judgment given by any court must therefore be regarded as an integral part of the 'trial' for the purposes of Article 6".
 Also in case of 'reasonable time' complaints the Court has taken into account the period after a final judgment (i.e. proceedings for the execution of the original judgment).
 The Court has on various occassions accepted that other requirements of Article 6 continue to play a role in the post-trial stage. In the Sekanina judgment the Court stated that proceedings concerning financial compensation for wrongful detention “can be regarded as a consequence and, to some extent, the concomitant of the decision”.
 Equally, one is in my opinion entitled to an impartial judge in the judicial proceedings determining financial compensation for pre-trial detention after an acquittal. 

4.5
Applicability of Article 6 in appellate proceedings: courts of the classic kind versus the doctrine of “full review” for administrative proceedings

The Convention demands the existence of a judicial tribunal, which fulfils all the requirements of Article 6 ECHR, in case either "civil rights and obligations" or "criminal charges" are determined. Article 6 does not require the existence of several levels of jurisdiction: first instance, courts of appeal and possibly courts of cassation. This has led to States defending themselves before the European Court arguing that defects in one ‘layer’ of their court system were unproblematic from a viewpoint of Article 6 in view of the fact that another ‘layer’ could remedy these defects. The Court’s response to the rationale of this argument as such will be discussed in *** §4.5.1 ***. When addressing the question whether a lack of judicial impartiality or independence may be remedied the Court has differentiated between administrative courts (*** §4.5.2 ***) and ‘courts of the classic kind’ (*** §4.5.3 ***). Finally, some concluding remarks will be made in *** §4.5.4 ***.

The following (sub)paragraphs therefore deal with the issue of applicability of Article 6 ECHR in a multi-layered court system. In these cases, the national authorities claim that state responsibility under the Convention has never been engaged because a potential violation of one of the Convention rights has been remedied on the national level. This line of defence is closely linked with raising an objection concerning the obligation to exhaust domestic remedies (and the issue of waiver of rights).

4.5.1
Applicability of Article 6 ECHR in case of a multi-layered court system

The Convention itself does not oblige Contracting States to establish courts of appeal (or courts of cassation). The right of appeal in criminal cases is guaranteed in Article 2 of the Seventh Protocol, which was signed in 1984. Ten Member States of the Council of Europe have however still not ratified this Protocol.
 Furthermore, the guarantee of Article 2 Seventh Protocol is only applicable with regard to criminal proceedings.


One may wonder therefore whether all domestic courts need to fulfil the standard as laid down in Article 6 in case the national judiciary provides for a multi-layered court system. States have tried to argue that courts of first instance do not necessarily need to fulfil all the requirements stipulated in Article 6 in view of the existence of courts of appeal that could remedy potential defects. In the De Cubber-case the Belgian government argued that courts of first instance would not have to meet the standard of Article 6 ECHR if the national system had established courts of appeal, which would meet the standard. Any shortcomings in the procedure before the court of first instance could then be remedied by the court of appeal. The Belgian government referred in this respect to the Court's case law concerning administrative and disciplinary tribunals (the doctrine of "full review" which will be discussed in more detail in the following paragraph). Neither the Commission nor the Court agreed with the standpoint of the Belgian government.
 The case law concerning administrative and disciplinary tribunals could not be applied analogously with regard to "courts of the classic kind":


"Article 6 par. 1 concerns primarily courts of first instance; it does not require the existence of courts of further instance." 

If the national legal system does provide for courts of appeal, this does not mean that...


"[...] the lower courts do not have to provide the required guarantees. Such a result would be at variance with the intention underlying the creation of several levels of courts, namely to reinforce the protection afforded to litigants." 

The opposite has also been argued. The Convention would only require from High Contracting Parties that one court meets all the standards of Article 6 ECHR. Assuming that the court of first instance fulfils all the standards, one may wonder whether the court of appeal has to fulfil all the requirements of Article 6 ECHR as well. One argument in favour of the latter viewpoint is the fact that Member States of the Council of Europe are not officially (on the basis of the Convention and its Protocols) obliged to set up courts of appeal.
 In one of its first judgments the Court stipulated in this regard, that...


" [...] [T]he Convention does not, it is true, compel the Contracting States to set up courts of appeal or of cassation. Nevertheless, a State which does institute such courts is required to ensure that persons amenable to the law shall enjoy before these courts the fundamental guarantees contained in Article 6." 

Once a Member State has therefore decided to establish courts of appeal or courts of cassation, these courts will in principle be governed by the requirements of Article 6 ECHR. The Court has however held that it will take account of the entirety of the proceedings when determining whether the requirements of Article 6 ECHR have been met. In the Bulut judgment the Court stated:

“[…] that the manner of application of Article 6 to proceedings before appellate courts depends on the special features of the proceedings involved; account must be taken of the entirety of the proceedings in the domestic legal order and of the role of the appellate court therein.” 

As a result an appellate court does not necessarily have to fulfil all the requirements of Article 6 ECHR. This brings us to the question which defects may be remedied. The answer of the European Court is differentiated: courts of the classic kind versus administrative courts and the doctrine of full review. The latter will be discussed first.

4.5.2
Administrative courts and the doctrine of full review

It is very well possible that under domestic law some proceedings concerning the determination of "civil rights and obligations" or "criminal charges" are of a disciplinary or administrative nature. Especially in the field of disciplinary and administrative law, judicial functions are often assigned to authorities, which are not a part of the classic judicial machinery. Rarely do these authorities meet all requirements of Article 6 ECHR (for example, the requirement of publicity). According to established Strasbourg case law this does not in itself mean that the Convention is breached.
 This also holds true for a lack of judicial impartiality and independence. In the recent Riepan case the Court confirmed that it had accepted that in administrative proceedings the lower instances may not qualify as independent and impartial tribunals.


In such instances the Court simply requires that domestic law provides for the possibility to have all aspects (both legal and factual) of the judgment by the disciplinary or administrative tribunal (which does not itself meet the requirements of Article 6 ECHR) reviewed by a judicial institution, which does fully comply with the requirements of Article 6 ECHR.
 This is called the doctrine of "full review" (which is in line with the Court’s position that one has to look at the ‘proceedings as a whole’). In the Zumtobel case, for example, the Court considered the Convention not to have been breached, because the reviewing (administrative) authority examined the merits of the case...


"[...] without ever having to decline jurisdiction in replying to them [the complaints of the applicant, MK] or in ascertaining various facts." 

The exact scope of judicial review required by the Court, however, remains unclear on the basis of the existing case-law. In the Ortenberg case the Court held that the Constitutional Court could not be considered a ‘tribunal’ because it could not determine all relevant facts.
 The judicial control may not be too limited. In the Obermeier case, the Court held that a system whereby the administrative judge can only determine whether the administrative authority has used its discretionary powers within the aim and purpose of the legal provisions, is insufficient.
 In the Pudas case the Court clarified that the administrative judge also has to have the power to review administrative acts in the light of general principles of law.
 The administrative judge should also be able to look into the question whether the sanction is proportionate to the fault.
 For a long time it remained unclear whether the British system of judicial review could be considered in conformity with this part of the Court’s case-law.
 However, in the Bryan case
, the Court held that the availability of judicial review was enough to ensure compliance with Article 6 despite the fact that the appeal to the High Court was not capable of embracing all aspects of the original decision (particularly the merits of the decision). The Court decided that it was sufficient that the reviewing court had jurisdiction to quash the original decision on one of the classic grounds of unlawfulness under English law (fairness, procedural propriety, independence and impartiality) or if it found that the original decision had been taken ultra vires, irrelevant matters were taken into account or relevant matters had not been taken into account, that a perverse decision had been reached or a decision based on a misunderstanding or ignorance of an established and relevant fact, or if the required procedural steps had not been followed.

It does seem that the Court takes a more relaxed standpoint vis-à-vis administrative courts. It is remarkable that the Court in the Zumtobel case also referred to...


“[...] the respect which must be accorded to decisions taken by the administrative authorities on grounds of expediency [...]” 

It seems that Contracting States are awarded a certain “margin of appreciation” when dealing with issues which are on the borderline of on the one hand traditional criminal and civil law and on the other hand administrative and disciplinary law. This wide margin of appreciation seems to be based on the traditional view that judicial restraint is mandatory in the field of administrative law. Martens was a profound adversary of the “Zumtobel doctrine”.
 He rightly pointed out that the strict division between the executive and the judiciary may have been historically justifiable, but that nowadays such a strict division can no longer be maintained.
 Judicial control over the executive is more and more widely accepted. The question whether the judicial tribunal should have the competence to control fully all factual assessments made by administrative authorities within the province of their discretionary powers should be answered in the affirmative, according to Martens. Analysing the Court's case-law, however, he was not convinced that this approach was also taken by the Court. He argued that particular kinds of subject matter may result in stricter requirements as to the scope of the tribunal's powers than are normally acceptable. He therefore concluded that the “Zumtobel doctrine” clearly represented a step back:

“The Court has tried to conceal this by referring, at the outset, to its ‘full jurisdiction’ doctrine. I hope that the foregoing considerations have made it clear why that reference, in my opinion, is mere lip service.”

I agree with this reasoning of Martens. The ‘full review’ (or ‘full jurisdiction’) doctrine is in my view only acceptable if the judicial tribunal is competent to address all relevant issues of a dispute. Even if that entails judicial control over the exercise of discretionary administrative powers.
 Such a standpoint, however, does not directly stem from the Court’s case-law concerning Article 6 ECHR.

4.5.3
Courts of the classic kind

Also with regard to ‘courts of the classic kind’ the Court has accepted that certain shortcomings in prior stages of the proceedings can be remedied by courts of appeal. But the Court is clearly more strict compared to administrative courts. In the Riepan judgment, the Court explicitly rejected the ‘full jurisdiction’ doctrine vis-à-vis courts of the classic kind and stated:

“The present case, however, concerns proceedings before courts of a classic kind which are classified as “criminal” both under domestic and Convention law. In this field, the Court has, in the context of the requirement of a tribunal’s “independence and impartiality”, rejected the possibility that a defect at first instance could be remedied at a later stage, finding that the accused was entitled to a first instance tribunal that fully met the requirements of Article 6 §1.” 

The last sentence seems to indicate that there is indeed a very narrow margin left to the domestic courts to remedy defects at the first instance level. The Court clearly ruled that defects concerning judicial impartiality and independence and concerning publicity may not be remedied. This leaves the possibility that the Court when examining the fairness of the trial (i.e. equality of arms and the right of adversarial proceedings) will look at the proceedings as a whole and that it might accept certain shortcomings to be corrected by appeal proceedings.

4.5.4 Concluding remarks
There is a distinct differentiation in the Court’s case-law between courts of the classic kind and administrative courts. Administrative courts receive a greater latitude from the Court. The Court introduced the doctrine of full review. A lack of judicial impartiality or independence can be remedied on a higher level. The Court explicitly held that this doctrine is not applicable for courts of the classic kind.


This differentiation is historically justifiable. The distinctive feature is that a litigant in administrative proceedings does not have a right to base his claims upon. Instead, the administrative authorities have a discretionary power. Many countries of the Council of Europe have therefore adopted a system whereby complaints against the administration are first lodged before a higher administrative authority which is deemed to be in a better position to check whether the application of discretionary powers in a concrete case was correct . These administrative authorities, however, often do not fulfil the standards required of a judicial tribunal in the sense of Article 6. Subsequently an appeal is open before a ‘proper’ administrative court. Such a system is justified from a viewpoint of efficiency (personally I am not convinced by some who argue that such an administrative system is necessary because of the specialised technical knowledge required for settling disputes – many categories of disputes before ‘courts of the classic kind’ require a same level of specialised technical knowledge). But there are two comments to be made. First of all, the administrative court really should have full jurisdiction to review every aspect of the case: a review of the facts of the case, an examination whether the administrative authorities complied with the prescribed criteria how to use their discretionary powers in light of the merits of the case and the proportionality between the fault and the sanction. This will necessarily entail judicial control over the exercise of discretionary administrative powers. The Court should be willing to accept this consequence of its “full review” doctrine more explicitly and consistently. And secondly, one can detect a trend within several of the countries of the Council of Europe that the court system in the field of administrative law is fundamentally reformed. The reforms lead to a court system that is more similar to that of the ordinary judicial machinery. In those countries the strict division between courts of the classic kind and administrative courts may no longer be justified. In those circumstances the Court should eventually abolish its “full review” doctrine.
4.6
Constitutional courts

The Strasbourg organs have for a long time been rather reluctant to declare all the requirements of Article 6 ECHR applicable to constitutional courts. Some Contracting Parties did not consider Article 6 ECHR to be applicable since in their view proceedings before constitutional courts did not determine "civil rights and obligations" nor "criminal charges". This view was shared by the Commission in its early case law 
 and by the Court in the Buchholz case.
 In more recent case law the Court has however taken the view that a constitutional court has to meet the standard as laid down in Article 6 ECHR with regard to the requirement of delivering a judgment "within a reasonable time".
 A similar conclusion was reached by the Court in the Ruiz-Mateos case 
 with regard to the requirement of "equality of arms" and in the Krčmář case with regard to the right to a fair hearing.
 In the Ruiz-Mateos case the former Spanish government (supported by the German and Portuguese governments who intervened) explicitly argued that Article 6 §1 did not apply to proceedings before constitutional courts. The European Court admitted that proceedings before constitutional courts have their own characteristics but found nevertheless that Article 6 was breached. In doing so, the European Court implicitly rejected the line of reasoning as put forward by the Spanish government. This was explicitly confirmed in the Pammel case and the Pierre-Bloch case: "[...] the fact that proceedings have taken place before a constitutional court does not suffice to remove them from the ambit of Article 6 par. 1".
 And the wording of subsequent judgments of the Court seems to indicate that the Court is more and more willing to accept applicability. In February 2000 the Court stated in the Gast & Popp case: "[...] Constitutional Court proceedings do not in principle fall outside the scope of Article 6 §1 of the Convention".
 In March 2000 the Court formulated its standpoint in a more firm manner: "Moreover, according to the Court's case-law, Article 6 §1 applies to proceedings before Constitutional Courts".


Constitutional courts therefore fall in principle within the scope of application of Article 6 ECHR. They do however still enjoy a special status and role. The Süssmann case can serve as an example. Süssmann complained about the length of a procedure before the German Federal Constitutional Court (Bundesverfassungsgericht). Süssmann filed his appeal at the same time as an appeal by former civil servants of the German Democratic Republic who challenged a provision of the Treaty on German Unification on the basis of which the employment contracts of approximately 300.000 persons were terminated. The Court stated that


"[...] the role as guardian of the Constitution makes it particularly necessary for a Constitutional Court sometimes to take into account other considerations than the mere chronological order in which cases are entered on the list, such as the nature of the case and its importance in political and social terms [...] bearing in mind the unique political context of German reunification and the serious social implications of the disputes which concerned termination of employment contracts, the Federal Constitutional Court was entitled to decide that it should give priority to those cases." 

In conclusion, constitutional courts should meet the substantive requirements of Article 6 §1 ECHR in principle, but enjoy a large margin of appreciation. That discretion, based on the special status and role of constitutional courts, can be understood with regard to the right to be tried within a reasonable time, the right to a public hearing and some matters related to admissibility of evidence. But in my opinion, the same discretion can not be granted with regard to judicial impartiality. A lack of judicial impartiality would infringe the essence of the fairness of the trial, thereby undermining the public confidence in the court's administration.

4.7
Arbitration

The applicability of Article 6 ECHR in arbitration proceedings calls for a more thorough debate. Such an elaborate debate, however, would exceed the scope of this thesis. Therefore, this paragraph – even more so than other paragraphs in this chapter – only aims at providing a sketch of relevant Strasbourg case-law and some critical comments. Furthermore, this paragraph focusses on so-called consensual arbitration, meaning that the submission to arbitration is voluntary. In case of statutory arbitration there is no doubt about the applicability of Article 6 ECHR. In the Bramelid & Malmström case the Commission held that:

“A distinction must be drawn between voluntary arbitration and compulsory arbitration […]. If […] arbitration is compulsory […] the parties have no option but to refer their dispute to an arbitration board, and the board must offer the guarantees set forth in Article 6 §1.” 

Problems arise in practice with regard to alleged defects in consensual arbitration proceedings. This paragraph will first deal with the issue of waiver of rights in the context of arbitration. Then a few comments will be made concerning the construction of state responsibility under the ECHR. The specific case-law concerning the requirements of impartiality and independence in arbitration proceedings will be discussed in the following chapters.

4.7.1 Waiver of rights and arbitration

The general concept of waiver of rights under the Convention has been discussed in *** Chapter 3 §13 ***. It seems appropriate, however, to make some additional comments with regard to arbitral proceedings. With regard to arbitration it is often argued that parties have waived their rights under Article 6 ECHR. Article 6 would not be applicable to arbitration proceedings. This conclusion seems to a large extent justified in view of the Strasbourg case-law. In 1962 the Commission stated that:

“[…] the inclusion of an arbitration clause in an agreement between individuals amounts legally to partial renunciation of the exercise of those rights defined by Article 6 (1); whereas nothing in the text of that Article nor any other article of the Convention explicitly prohibits such renunciation; whereas the Commission is not entitled to assume that the Contracting States, in accepting the obligations arising under Article 6 (1), intended to prevent persons coming under their jurisdiction from entrusting the settlement of certain matters to arbitrators […]” 

The Commission is cautious in its wording; it speaks of a “partial renunciation”. Several years later the Court confirmed the standpoint of the Commission in the Deweer case:

“In the Contracting States’ domestic legal systems a waiver of this kind is frequently encountered both in civil matters, notably in the shape of arbitration clauses in contracts, and in criminal cases in the shape, inter alia, of fines paid by way of compensation. The waiver, which has undeniable advantages for the individual concerned as well as for the administration of justice, does not in principle offend against the Convention.” 

The Court does not reiterate the notion of a “partial” waiver as such, but it is likely that the Court did not want to differentiate from the Commission. The Court states that such a waiver will not violate the Convention “in principle”. This conclusion seems justified in light of the subsequent decision of the Commission in the Nordström-Janzon case. The Commission referred to the Court’s judgment in the Deweer case and then stated:

“Consequently, there was a renunciation by the parties of a procedure before the ordinary courts satisfying all the requirements [emphasis added, MK] of Article 6 of the Convention.” 

The issue was discussed again in one of the earlier admissibility decisions of the 'new' Court after the introduction of the 11th Protocol. In the case of Suovaniemi the applicants complained that their rights under Article 6 ECHR had been violated since the national courts had upheld an arbitral award (on the basis of a voluntary agreement) which had been given by arbitrators, two of whom allegedly lacked impartiality. The impartiality of one of the arbitrators was open to doubt under domestic law. However, the national court had not quashed the arbitral award because it held that the applicants had irreversibly waived their right to an impartial judge. So this time the Court had to deal with the question whether the right to an impartial judge can be waived at all. The Court stresses the fact that the Contracting States enjoy "considerable discretion in regulating the question on which grounds an arbitral award should be quashed, since the quashing of an already rendered award will often mean that a long and costly arbitral procedure will become useless and that considerable work and expense must be invested in new proceedings".
 The Court then states that the Finnish legislation did not appear to be "arbitrary or unreasonable" and concludes that in the circumstances of the case the applicants' waiver of their right to an impartial judge should be regarded as effective for Convention purposes. A few factors may have been decisive:

· Not only was the submission to arbitration voluntary but, in addition, during the proceedings before the arbitrators the applicants clearly abstained from pursuing their challenge against the specific arbitrators. Thus, the applicants unequivocally accepted this state of affairs in the course of the arbitration proceedings. This indicates that the conclusion of the Court might have been different in case the applicants had raised their objections during the arbitral proceedings.

· The waiver needs to be accompanied by sufficient guarantees commensurate to its importance. In this specific case the applicants were represented by counsel throughout the arbitration. So the applicants had professional legal advice at their disposal.

· Furthermore, the applicants were awarded ample opportunity to advance their arguments (concerning the circumstances in which the waiver took place during the arbitration proceedings) before the national courts. This underlines the necessity for an 'ordinary' court to check the validity of the waiver.

Finally, it is important to stress that the judgment is limited to the issue of waiver of rights in case of voluntary arbitration. When the Court concludes that the waiver was possible for Convention purposes it explicitly states: "[W]ithout having to decide whether a similar waiver would be valid in the context of purely judicial proceedings [...]". In my opinion this is a clear signal by the Court that the Court's reasoning is not to be used by way of analogy in purely judicial proceedings.

Personally, I regret the Court's decision in the Suovaniemi case. Before the Court reaches its decision it reiterates certain general principles that can be derived from earlier case-law. The Court - rightly - stresses the fact that an arbitral clause does not necessarily involve a waiver of all rights under Article 6 ECHR:

"There is no doubt that a voluntary waiver of court proceedings in favour of arbitration is in principle acceptable from the point of view of Article 6 [...] Even so, such a waiver should not necessarily be considered to amount to a waiver of all the rights under Article 6 [...] A distinction may have to be made even between different rights guaranteed by Article 6." 

I do not have a great deal of difficulties accepting that one can waive certain requirements of Article 6 ECHR in arbitration proceedings, such as the right to a public hearing.
 However, as already discussed in *** Chapter 3 §13 ***, it seems illogical to assume that a party subjected to arbitration proceedings is no longer interested in proceedings that are in accordance with the very essence of a fair trial.
 In my opinion, it can not be argued that a party has waived the principle of equality of arms or his right to an unbiased decision (these are core rights under Article 6 ECHR, without which there can be no fair trial). I would therefore be in favour of a restrictive interpretation of the Suovaniemi case, i.e. a waiver of the right to be tried by an impartial judge is only acceptable for Convention purposes in case the applicant has abstained from pursuing a challenge against the arbitrator during the arbitration proceedings.

The acceptability of a waiver should be distinguished from the question how one should interpret that Convention right in light of the specific circumstances of a case. It is logical to interpret the requirement of judicial impartiality in a different manner vis-à-vis the judicial machinery of the classic kind. In conclusion, I plead in favour of not accepting a waiver of the right to an impartial judge too easily. However, I believe it to be quite understandable that Article 6 ECHR - once applicable - should be applied in a more moderated manner.

4.7.2 State responsibility for arbitration proceedings

The next question that needs to be addressed is how the state can be held responsible for potential defaults in private arbitration proceedings. Can there be international accountability before the European Court of Human Rights? The state cannot be held directly accountable for the actions of an arbitral tribunal.
 The arbitrators are not part of the state-organised judiciary. So, if state responsibility is to exist, it must be construed in an indirect manner.


In one of its early decisions, the Commission tried to construe state responsibility by way of an ex post invalidation of the consent given by the parties to partially waive their rights under Article 6 ECHR:

“[…] it may […] be queried whether the original validity of the consent, from which the arbitration clause assumes its legal force, might not be subsequently affected if the arbitrator, in carrying out the functions conferred on him by that clause, conducted himself in a manner incompatible with the spirit of the Convention and particularly Article 6.” 

Petrochilos calls this ruling of the Commission “patently confused”.
 I agree; this ruling is likely to be the result of confusion within the Commission whether or not the material requirements of Article 6 ECHR should apply – at least to a certain extent – to arbitral proceedings. There are other – and more logical – ways in which state responsibility can be engaged.

Firstly, if a state is called upon to endorse (by way of enforcement or confirmation) an arbitral award. The ordinary courts are bound not to give effect to arbitral awards in case the duties incumbent upon such tribunals under the Convention are violated.

But a more general solution can be found in the Commission’s ruling in the Nordström-Janzon case:

“[…] account must be taken […] of the legislative framework providing for such proceedings in order to determine whether the domestic courts retained some measure of control of the arbitration proceedings and whether this control has been properly exercised in the concrete case.” 

In my opinion, the Court should in a future case hold that the Convention introduces a positive obligation for states to afford protection by way of providing for such a “legislative framework”, amounting indirectly to horizontal effect of Article 6 ECHR. Such a “legislative framework” needs in my view to provide for at least the following basic guarantees. In the first place, domestic courts need to be given jurisdiction in order to control the validity of the arbitration agreement. In other words, domestic courts should be able to assess whether the waiver of access to court – on the basis of the requirements set out in *** Chapter 3 §13 *** – is valid. And secondly, the national law needs to provide a legal remedy in case of an allegation that the arbitral proceedings were not in conformity with elementary procedural guarantees, such as the principle of equality of arms and the requirement of judicial impartiality (‘core rights’ as explained in §1 and §4.7.1 of this chapter). This means that states must ex post ensure that arbitral proceedings are in conformity with the ‘core rights’ of Article 6 ECHR. One could argue that there should be a third obligation, i.e. to oblige arbitral tribunals to apply certain procedural rules that reflect the core rights under Article 6 ECHR, such as the right to a fair trial by an impartial arbitrator. The third obligation is a logical consequence of the second obligation. Is it not logical to avoid the infringement at the earliest possible stage? 

4.7.3
Can a dispute concerning the validity of the arbitration award be considered as a "civil right"?
The answer to this final question is usually affirmative, as long as the arbitration award can be qualified as pecuniary. In the Stran Greek Refineries and Stratis Andreadis case, the applicants complained about the fairness of the proceedings in which the validity of an arbitration award was challenged. The Greek government tried to argue that Article 6 ECHR was not applicable since the subject of the dispute before the national courts had been the validity of the arbitration clause and consequently of the arbitration award itself. The government argued that this could not be regarded as a ‘civil’ right within the meaning of Article 6. The Court refused to accept this line of reasoning. The Court noted that the right to recover the sums awarded by the arbitration court was pecuniary in nature. The outcome of the proceedings brought in the ordinary courts by the state authorities to have the arbitration award set aside was therefore decisive for a ‘civil right’ within the meaning of Article 6 ECHR.

4.8 Foreign courts

This paragraph deals with the question whether Article 6 ECHR can be held indirectly applicable to proceedings before national courts of non-ECHR states. Of course, it is impossible to complain before the Court directly about judicial proceedings in non-ECHR states. However, state responsibility could be engaged in various situations.

The first scenario is that a person is arrested in a “High Contracting Party” and that subsequently extradition is requested by a non-ECHR state. In the Soering case, the Court has held that

“The right to a fair trial in criminal proceedings, as embodied in Article 6, holds a prominent place in a democratic society […]. The Court does not exclude that an issue might exceptionally be raised under Article 6 by an extradition decision in circumstances where the fugitive has suffered or risks suffering a flagrant denial of a fair trial in the requesting country.” 

The Court seems to introduce a high burden of proof (“exceptionally” and “flagrant denial of a fair trial”). The Soering judgment dealt with extradition, but in my opinion a similar protection should also be applicable in cases of expulsion of aliens. However, in the latter scenario the threshold for applicants will likely be even more difficult, since it is in principle the prerogative of the state concerned to decide on issues concerning the entry and stay of non-nationals.

Another scenario could be that a domestic court of one of the “High Contracting Parties” is asked to enforce a ‘foreign’ judicial decision in the domestic legal order. The issue was discussed in the Drozd & Janousek case
 brought against France and Spain. Drozd and Janousek were arrested in Andorra for robbery and less than twenty days later both were convicted to fourteen years of imprisonment. According to an old customary rule, convicted persons had a choice to have the prison sentence executed in either France or Spain. Drozd and Janousek chose to be imprisoned in France. Once in France they complained about the manner in which the criminal proceedings in Andorra were conducted (various complaints relating to judicial independence and a complaint relating to a lack of assistance of an interpreter and lawyer during the investigative stage). The French authorities, however, refused to examine the administration of justice in Andorra. Drozd and Janousek then complained to the Strasbourg institutions. They could not lodge a complaint against Andorra, since the Principality was not a party to the Convention. The question therefore was whether the applicants came under the ‘jurisdiction’ of France and Spain within the meaning of Article 1 of the Convention because of their conviction by an Andorran court. The Court (at least a narrow majority) held in §110 of its judgment that

“[…] France was not obliged to verify whether the proceedings which resulted in the conviction were compatible with all the requirements of Article 6 of the Convention […] The Contracting States are, however, obliged to refuse their cooperation if it emerges that the conviction is the result of a flagrant denial of justice […]” 

The Court’s judgment raises several questions. Firstly, what is meant by the Court when it refers to “all” requirements of Article 6 ECHR? Apparently, the Court qualifies certain elements of Article 6 ECHR as ‘core rights’. Some commentators criticise this artificial differentiation between core rights and other rights enshrined in Article 6 ECHR (which are also described as ‘fundamental human rights’).
 My main criticism is not so much that the Court qualifies certain elements as ‘core rights’ when the Court is confronted with an indirect application of the Convention (see also *** Chapter 4 §4.7 ***). My main problem is that judicial impartiality must surely be considered as one of these ‘core’ rights.

Secondly, the Court introduces a high ‘threshold’ when it is confronted with an indirect application of the Convention. A Contracting State is only obliged to refuse cooperation when there has been a “flagrant denial of justice”. The only justification provided by the Court for introducing such a high ‘burden of proof’ is that a different (more strict) interpretation would “thwart the current trend towards strengthening international cooperation in the administration of justice”. One may wonder whether that assumption is actually correct.

The Court’s position changed somewhat in the Pellegrini case (2001). Mrs Pellegrini married Mr Gigliozzi in 1962 in a religious ceremony that was valid under civil law. In 1987 she petitioned for a judicial separation in the Rome Court of First Instance. The proceedings ended with a judgment in 1990, in which the court of first instance ordered the applicant’s former husband to pay her monthly maintenance instalments. The husband in the meantime had however started proceedings before the Latium Regional Ecclesiastical Court in the Vicariate of Rome in order to nullify the marriage on the ground that they were too closely related (so that in the end he would not have to pay the maintenance installments). In 1988 the Tribunal of the Roman Rota declared the marriage a nullity because the spouses were close relatives. The husband then turned to the Italian courts in order to enforce the judgment of the ecclesiastical courts. In 1991 the Florence Court of Appeal issued an authority to enforce the judgment. Pellegrini complained that her defence rights had been violated in the ecclesiastical proceedings, but to no avail. She appealed to the Court of Cassation, but that appeal was dismissed in 1995. Pellegrini then turned to the European Court of Human Rights. She complained of a violation of Article 6 of the Convention in that the Italian courts had granted an authority to enforce a decree of nullity of marriage issued by the ecclesiastical courts in proceedings in which her defence rights had been infringed. The Court first had to address the issue of state responsibility and the applicability of Article 6 ECHR:

“[…] The Court's task therefore consists not in examining whether the proceedings before the ecclesiastical courts complied with Article 6 of the Convention, but whether the Italian courts, before authorising enforcement of the decision annulling the marriage, duly satisfied themselves that the relevant proceedings fulfilled the guarantees of Article 6. A review of that kind is required where a decision in respect of which enforcement is requested emanates from the courts of a country which does not apply the Convention. Such a review is especially necessary where the implications of a declaration of enforceability are of capital importance for the parties.” 

So the Court’s task is not to examine whether the ecclesiastical proceedings satisfied Article 6 of the Convention, but to consider whether the Italian courts had duly verified whether the Article 6 guarantees had been secured in the proceedings concerned before granting the authority to enforce the decree. The high threshold adopted by the Court in the Drozd & Janousek case, i.e. that a Contracting State is only obliged to refuse cooperation when there has been a “flagrant denial of justice”, is abolished in the Pellegrini judgment.

In my opinion, no decisive importance should be attached to the last sentence of the Court’s reasoning. Also in cases in which the implications of the enforcement of the judicial decision are not of “capital importance” to the parties, such a review should be considered necessary to satisfy the obligations under the Convention. It would have been better to have introduced a reversed standard, i.e. only in petty cases such a review is not necessary.

4.9
International tribunals: Member State responsibility?

Obviously, the requirements with regard to judicial independence and impartiality applicable to ordinary domestic courts are not automatically applicable vis-à-vis international tribunals.
 International tribunals require specialised standards. To what extent are international tribunals formally bound by Article 6? Obviously, the ECHR can not receive applications that are directly addressed to international tribunals; it is only competent to receive complaints against states. But the question remains whether states can be held indirectly responsible for defects in proceedings before an international tribunal. Let me first make a few remarks concerning the applicability of the Convention vis-à-vis acts of international organisations.

In Strasbourg case law and legal doctrine, lengthy discussions regarding the applicability of the Convention with regard to acts of international organisations have taken place.
 So can signatory states be held indirectly responsible for actions of international organisations in which they participate? The most recent authoritative standpoint of the Court seems to be laid down in the Matthews judgment, in which the Court endorsed the concept of member state responsibility:

“The Convention does not exclude the transfer of competences to international organisations provided that Convention rights continue to be ‘secured’. Member States’ responsibility therefore continues even after such a transfer.” 

On the same day the Court delivered a judgment in the Waite and Kennedy case and came to a similar conclusion:

“[…] where States establish international organisations in order to pursue or strengthen their cooperation in certain fields or activities, and where they attribute to these organisations certain competences and accord them immunities, there may be implications as to the protection of fundamental rights. It would be incompatible with the purpose and object of the Convention if the Contracting States were thereby absolved from their responsibility under the Convention in relation to the fields of activity covered by such attribution.” 

This transfer of competences by Parties to an international organisation should not be confused with the question of whether or not the Convention has extra-territorial application. This issue was discussed in the Bankovic case, in which a complaint was brought against the 17 European member States of NATO regarding the bombardment of a radio station in Belgrade. The European Court concluded that such extra-territorial actions do not fall within the “jurisdiction” of the Parties, as referred to in Article 1 ECHR, and declared the complaint inadmissible.

One may wonder whether this case law concerning international organisations is equally applicable to international tribunals. In my opinion that is not actually the case.
 For the purposes of this commentary the Naletilić case is most interesting, because the Court has commented on the independence and impartiality of the ICTY. The Croatian applicant complained that his surrender to the ICTY amounted to a violation of Article 6. The Court, however, stated:

"(.…) Involved here is the surrender to an international court which, in view of the content of its Statute and Rules of Procedure, offers all the necessary guarantees including those of impartiality and independence." 

This strongly resembles the “equivalent protection” doctrine found in earlier case law of the European Commission of Human Rights. In the M.&Co. decision, the Commission stated: 

“[…] the transfer of powers to an international organisation is not incompatible with the Convention provided that within that organisation fundamental rights will receive an equivalent protection.” 

However, in practice the Strasbourg institutions seem to have afforded a much greater latitude in the case of international tribunals. In the Naletilić case, the Court reached the conclusion that the ICTY fulfilled the standards laid down in Article 6 without any proper examination. This ‘professional courtesy’ approach can also be found in other cases. In the Pafitis case the Court did not want to interfere with the system of preliminary rulings under EC law. The applicant complained about a breach of his right to be tried within a reasonable time. The delays were partly due to the fact that the domestic court asked for a preliminary ruling from the European Court of Justice (ECJ) and that it took the ECJ several months to reply. The Strasbourg Court responded:

“The Court cannot […] take this period into consideration in its assessment of the length of each particular set of proceedings: even though it may at first sight appear relatively long, to take it into account would adversely affect the system instituted by Article 177 of the EEC Treaty and work against the aim pursued in substance in that Article.” 

This factual behaviour of the Court is somewhat half-hearted. The Court gives the impression to a complainant that it provides full effective judicial protection. But in practice the 'professional courtesy' approach will prevail. However, a lot can be said in favour of this cautious approach by the Court. On the one hand, the Court has ensured itself of jurisdiction, enabling it to intervene in more severe circumstances. And on the other hand, the cautious approach of the Court will lead in general to a harmonious relationship with other international tribunals in the international legal order.
What about the European Court of Human Rights itself? Does the Court comply with the standards laid down in Article 6 ECHR? A violation by the European Court of its own “reasonable length of proceedings” case-law for example would not be unfeasible.
 Neither are complaints about objective impartiality or independence of the Court completely theoretical.

In the debate on guaranteeing the long-term effectiveness of the Court, the Court itself drew attention to the necessity of defining the legal relationship which binds the Court to the Council of Europe in clearer terms so as to ensure that the administrative and budgetary arrangements are consistent with judicial independence and the separation of powers. In addition, the Court stated that permanent regulations should be drawn up to determine the conditions of service of judges, securing for them appropriate social protection and pension cover.
 Equally interesting is a proposal of the drafting group on the reinforcement of the human rights protection mechanism concerning the term of office of judges of the Court. An amendment of the Convention is examined, whereby judges of the Court would be elected for a single, fixed term of not less than 9 years in order to offer a further guarantee of the Court’s independence.

Yet another criticism is related to the appointment procedure. The current system involves the nomination of three candidates at a national level, followed by an election by the Council of Europe’s Parliamentary Assembly which is prepared by a Sub-Committee on the election of judges. In May 2003 Interights published a report called ‘Judicial Independence: Law and Practice of Appointments to the European Court of Human Rights’. The report criticises the ad hoc and often politicised processes adopted in the appointment of judges. According to the report, the appointment process lacks transparency and accountability. At a national level, States are given absolute discretion with respect to the nomination system they adopt. At the level of the Parliamentary Assembly, the report criticises the superficial assessment of the nominees. Furthermore, the Sub-Committee on the election of judges deliberates in camera and the Sub-Committee does not give reasons for its ranking of nominees. The Interights report proposes two simple measures: (a) the adoption of minimum standards for national nomination procedures (for example, nominees should be selected by an independent body); and (b) the body making recommendations to the Parliamentary Assembly should itself be independent, possess expertise in international human rights law and follow a fair and open procedure.

The 'internal appeal'-construction of the Court also deserves mentioning. It could be contrary to the Court’s own case law.
 Judges from the Chamber that made the initial judgment are excluded in the proceedings before the Grand Chamber, in order to guarantee complete impartiality. However, to ensure the consistency of the Court's case law, the president of the Chamber and the national judge will participate in the proceedings before the Grand Chamber. This is likely to be contrary to its own case law, as established in the De Haan case (see *** Chapter 7 §3.3.3 ***).


Another issue about the Court’s own impartiality is the possibility of a judge ad hoc. The participation of judges ad hoc has always been controversial in academic literature. Those in favour of the use of judges ad hoc emphasise the political necessity of the national (ad hoc) judge and point to the fact that the participation of a judge with the nationality of one of the parties is deeply rooted in the history of international arbitration and judicial settlement.
 Giving a party the possibility of appointing a judge ad hoc probably also increases the general confidence member states have in the court. In addition, after a judgment has been rendered, parties will be more likely to faithfully execute and comply with the court’s judgment. On the other hand, the fact that a judge ad hoc is named by one of the parties to the dispute after a particular case has arisen can be criticised. The defendant state is able to appoint a judge ad hoc who previously expressed views similar to the point of view of that government. This gives one party to the proceedings (the defendant state) a substantial advantage vis-à-vis the other party. It could furthermore seriously disrupt the unity of the Bench.
 Also, appointing a judge ad hoc can be very unpractical and expensive.
 The credibility of the judge ad hoc is further undermined if one analyses the actual voting behaviour in comparison with the voting behaviour of titular national judges.
 Several solutions have been offered. Each member state could be obliged to file a list of three candidates for the position of judge ad hoc at the Registry of the Court before a dispute has arisen (logical candidates would include for example the old ‘national’ judge whose term of office has just expired and the runners-up on the list of nominations that each Contracting Party submits to the Parliamentary Assembly before the appointment of a titular judge). In case a judge ad hoc is subsequently needed, the Registrar can contact the first candidate without further interference of the state concerned. Should the first candidate be unavailable, the Registrar would be able to contact the second and third candidate. In addition, member states could be urged (for example by the Parliamentary Assembly of the Council of Europe) not to appoint judges ad hoc at all. In my opinion, the institution should be abolished all together.
 It no longer serves a meaningful purpose within the context of the European Court.

Even though complaints against the Strasbourg control mechanism about inconsistencies like this seem to be impossible, members of the Court are aware that they should not only guarantee the impartiality of national judges but also their own.
 There is therefore a more informal scrutiny, despite the lack of formal possibilities to challenge the Strasbourg control mechanism.


Usually, the judge in question will raise the issue himself. The Dutch Judge Thomassen, for example, exempted herself from sitting in the case of M.M. - Netherlands
 in light of her prior involvement with the case on the national level. The Swedish judge Palm was appointed to sit as a judge ad hoc on behalf of the Netherlands (Article 27 §2 ECHR and Rule 29 §1).

Another example of this informal mechanism can be found in the Turkish Ogur judgment. In the first part of the judgment the procedure before the Court is described. The judgment then states:

"On 19 November 1998 Mr Wildhaber exempted Mr Türmen [the judge elected in respect of Turkey, MK] from sitting; the latter had withdrawn following a decision taken by the Grand Chamber under Rule 28 §4." 

Apparently, there had been a discussion within the Court whether the participation of Judge Türmen in this particular case was desirable. The matter was decided within the Grand Chamber and subsequently Judge Türmen decided to withdraw. The discussions within the Grand Chamber seem to be an informal mechanism developed by the Court itself.


Appearance of judicial independence and impartiality can also be an issue within the context of electing a candidate for a Strasbourg post. Before the introduction of the 11th Protocol, a position in Strasbourg was still a part-time job. Members of the Commission and the Court had primary functions elsewhere. On occasion, problems arose because candidates had primary functions that were deemed to be incompatible with judicial office (for example, in case the candidate was legal counsel at a ministry). Equally problematic can be the election of a former Ambassador or Agent.


Of course, the informal practice of the Court does not always function impeccably. In the case of Pardo a request for the revision of the original judgment
 was made. The Chamber dealing with the admissibility of the request for revision was composed of 9 judges, of whom 4 judges had also participated in the original proceedings. The applicant requested the Court to declare the composition of the Chamber void and in the alternative challenged all the judges appointed. The Chamber however decided to reject the request (without using its discretionary power to relinquish jurisdiction in favour of the plenary Court). The Chamber ruled that the relevant provision of the Rules of Procedure was not directed at the participation of a judge in the examination of a case in which he had been involved at an earlier stage in the procedure before the Court. From a viewpoint of ensuring the appearance of judicial independence and impartiality this line of reasoning can be regretted.

* 	This material was provided by the National Institute of Justice with the author’s approval. It is included in the current data base in the frames of the project ‘Promoting Efficiency of Bulgarian Judiciary in the Area of Human Rights Protection’, accomplished by BLHR Foundation from November 2005 to August 2006. 
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