ARTICLE 6 ECHR: ACCESS TO COURT*
by Martin Kuijer
 
The right of access to court is not explicitly laid down in the text of Article 6 ECHR. In the case of Golder - United Kingdom the Court was forced to deal with this question. The Court, basing itself among other things on the 'object and purpose' of the Convention and its underlying principle of the rule of law, finally arrived at the conclusion that the right of access to a court was implicitly guaranteed in Article 6 of the Convention:

"In civil matters one can scarcely conceive of the rule of law without there being a possibility of having access to the courts […] It would be inconceivable, in the opinion of the Court, that Article 6 par. 1 should describe in detail the procedural guarantees afforded to parties in a pending lawsuit and should not first protect that which alone makes it in fact possible to benefit from such guarantees, that is, access to a court. The fair, public and expeditious characteristics of judicial proceedings are of no value at all if there are no judicial proceedings." 

The right of access to court is primarily important in civil actions. It can be invoked by everyone who is a party to a dispute over ‘civil rights or obligations’, which can be said, at least on arguable grounds, to be recognised under domestic law. In the case of Fayed the Court elaborated on this issue:

“Whether a person has an actionable domestic claim may depend not only on the substantive content, properly speaking, of the relevant civil right as defined under national law but also on the existence of procedural bars preventing or limiting the possibilities of bringing potential claims to court. In the latter kind of case Article 6 §1 may have a degree of applicability. Certainly the Convention enforcement bodies may not create by way of interpretation of Article 6 §1 a substantive civil right which has no legal basis in the State concerned. However, it would not be consistent with the rule of law in a democratic society or with the basic principle underlying Article 6 §1 – namely that civil claims must be capable of being submitted to a judge for adjudication – if, for example, a State could, without restraint or control by the Convention enforcement bodies, remove from the jurisdiction of the courts a whole range of civil claims or confer immunities from civil liability on large groups or categories of persons.” 

In the Deweer case the Court clarified that the right of access to court applies to criminal matters as well.
 Likewise, the Court has applied its case-law to administrative law (as long as the relevant part of administrative law falls within the scope of the concept ‘civil rights and obligations’ or the concept ‘criminal charge’ in their autonomous meanings). The Court has found violations in cases where administrative decisions were not subject to subsequent control by a judicial body that had ‘full jurisdiction’.

The right of access to court does not, however, have an absolute character. The Court accepted in the Golder judgment that ‘implied’ limitations on the right of access exist.
 The State parties are allowed a certain margin of appreciation in this respect, as long as a limitation does not restrict the access to court in such a way that the very essence of the right is impaired. Furthermore, the intended purpose of the imposed limitations needs to be justified and limitations should be proportionate:

"Certainly, the right of access to the courts is not absolute but may be subject to limitations; these are permitted by implication since the right of access ‘by its very nature calls for regulation by the State, regulation which may vary in time and in place according to the needs and resources of the community and of the individuals’ [...] In laying down such regulation, the Contracting States enjoy a certain margin of appreciation. Whilst the final decision as to observance of the Convention's requirements rests with the Court, it is no part of the Court's function to substitute for the assessment of the national authorities any other assessment of what might be the best policy in this field."

The Court has examined various limitations on the right of access to court. The imposition of a court fee prior to the commencement of legal proceedings is in principle not problematic for Convention purposes, unless the amount is disproportionate.
 Equally unproblematic are limitations caused by certain procedural bars. In case a party to national proceedings does not observe certain procedural rules resulting in the discontinuance or inadmissibility of the case, it will in general be difficult to lodge a complaint in Strasbourg successfully.
 Neither is the Convention violated in case national law provides for appellate proceedings, which however are subject to a system of leave to appeal
 or to the imposition of a 'civil fine' for making an abusive appeal to a higher court
. A system whereby legal aid is made dependent upon the chances of success will not violate the Convention either, unless representation by a lawyer is mandatory and access to court is prevented by a refusal to assign a lawyer.
 Nor does the right to court include an obligation for a national judge to refer the case and ask for a preliminary ruling.

The Court has also accepted various limitations in view of the nature of the litigant. Limitations on access for minors
, persons of unsound mind
, bankrupts
 and vexatious litigants
, for example, have been acceptable for the Court. However, a complete denial of the possibility to bring an action is often in breach with the requirements of Article 6. In the Canea Catholic Church case, the applicant church was denied to bring an action to protect its property rights because a domestic court had ruled that the applicant church did not have legal personality under national law.
 Likewise, the Court found a violation where legal proceedings could only be instituted by another body in spite of the applicants’ direct interest in the outcome of the proceedings.

But also with regard to criminal trials certain rules have emerged in the Court’s case-law. The right of access to court does for example not include the right of prosecution for a victim of a crime. The victim does not have a personal right to instigate criminal proceedings, nor does the victim have the right to demand prosecution from the prosecuting authorities.
 A defendant cannot extract a right to be tried by a trial judge from the right of access to court. On the other hand, the defendant should be granted access to a court if he is discharged of liability to conviction by payment of a fixed penalty.

Neither is the Convention in principle violated if a State party grants an international organisation immunity with the result that staff members / employees of that particular international organisation no longer have access to national courts, as long as the international organisation provides for an equivalent level of internal judicial protection.
 Limitations on the right of access in view of an immunity granted to a foreign state does not seem to be problematic either.
 It is also important to note that the Court accepted restrictions on the right to access to court as a consequence of an immunity from jurisdiction granted to members of the Belgian judiciary. The Court held that immunity from jurisdiction was a long-standing practice to be found in other domestic and international legal systems, which ensured a proper independent administration of justice.
 The Court appears to be more critical with regard to immunities granted to national authorities. In the Osman case the applicant complained about a public policy immunity from suit in negligence for the police acting in an investigative or preventive capacity. The Court ruled that the application of the rule resulted in a blanket immunity which amounted to a disproportionate restriction on the right of the individual to have the merits of his claim determined.
 The Court accepts, however, that parliamentary immunities may limit the right of access to court.

It is possible to relinquish the right of access to court, provided that this is done voluntarily and unequivocally.
 There are several forms of dispute settlement without the use of a judicial system as set up by the state, for example by inserting an arbitration clause in a commercial contract.

Besides relinquishment and possible legitimate limitations of the right of access to court as discussed above, a citizen is entitled to an effective right of access, which has to be guaranteed by the State. The right of access means access in fact, as well as in law. The whole system of judicial protection offered to the individual in a concrete case needs to be "coherent and clear".
 Also hindrance of a temporary character may contravene the Convention.
 It also entails that the right of access to a court does not only include the right to institute proceedings, but also the right to obtain a “determination” of the dispute by a court. I.e. judicial decisions must be implemented.
 But also a stay of the proceedings before the stage of execution of a final judgment can hinder the effective right to a court.

Ensuring the effectiveness of the right to court can in some instances also lead to the imposition of certain ‘positive obligations’ on the state authorities:

"In the first place, hindrance in fact can contravene the Convention just like a legal impediment [...] Furthermore, fulfilment of a duty under the Convention on occasion necessitates some positive action on the part of the State; in such circumstances, the State cannot simply remain passive and 'there is [...] no room to distinguish between acts and omissions' [...] The obligation to secure an effective right of access to the courts falls into this category of duty." 

A State can for example be obliged (as a "positive obligation") to grant a citizen legal aid. For criminal matters this is explicitly stated in Article 6 para. 3 (c).
 In the Airey judgment the Court extended the scope of this obligation in principle to civil proceedings, in case it could not be expected from the citizen to properly defend himself. In subsequent case law the Court developed two criteria in order to establish whether a party is entitled to free legal assistance: the severity of the penalty at stake and the complexity of the case.
 If deprivation of liberty is at stake, the interests of justice in principle call for legal representation.
 The mere nomination of a lawyer may not be sufficient to satisfy the requirements of the Convention. The authorities must either replace a lawyer or cause him to fulfil his obliga​tions if they are aware that he does not provide effective assistance.
 The State however only has to intervene if a failure by legal counsel to provide effective representation is "manifest or sufficiently brought to their attention".
 In practice this often entails a more pro-active behaviour of the trial judge.
* 	This material was provided by the National Institute of Justice with the author’s approval. It is included in the current data base in the frames of the project ‘Promoting Efficiency of Bulgarian Judiciary in the Area of Human Rights Protection’, accomplished by BLHR Foundation from November 2005 to August 2006.
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