International standards concerning the right of access to a lawyer in terrorism cases*
Prof.dr. Martin Kuijer

‘Against the call for so-called ‘tough measures’, few political leaders can find the strength and wisdom or indeed the support to fight terrorism while preserving the established human rights protective system. Repressive sirens will always call for ‘new’ harsh measures to meet these ‘new’ challenges from terrorism and few leaders have the toughness to ‘hold the fort’ in such circumstances’ (Judge ECourtHR John Hedigan)

I.
Introduction

As far as Europe is concerned, terrorism did not start on 11 September 2001: the European Convention on the Suppression of Terrorism dates back from 1977. Even the very first judgment of ECourtHR (Lawless v. Ireland, 1 July 1961) dealt with a person who was arrested and kept in detention because he was a member of the IRA and was suspected of being engaged in activities prejudicial to the conservation of public peace and order or to the security of the state. A long line of other cases have followed in which the Court had to pronounce on the conformity with the ECHR of various kinds of anti-terrorism measures; this line goes from IRA terrorism via the Turkish cases relating to the PKK up to the very recent Chamber judgments against the Russian Federation concerning operations in Chechnya.

The ECourtHR has repeatedly acknowledged that it is well aware that States may face immense difficulties in protecting their citizens from terrorist violence. However, they have to respect the provisions of the ECHR – even in extraordinary situations of public emergency there is no “human-rights-free area” (Art. 15). The ECHR (and the Protocols thereto) contains legal human rights standards which shall be secured to everyone within the jurisdiction of the High Contracting Parties (Art. 1). Everyone means everyone: also (alleged) terrorists.

On the other hand, one should not forget that the fight against terrorism is to a certain degree also recognised as a human right. In the case-law of the ECourtHR (Osman v. UK, 28 October 1998): States have a positive obligation to protect the life of their citizens. They should do all that could be reasonably expected from them to avoid a real and immediate risk to life of which they have or ought to have knowledge.

Therefore, States sometimes have to balance competing human rights interests, that is the protection of society against terrorist threats and the fundamental rights of individuals, including persons suspected or convicted of terrorist activities. However, there is growing consensus that fair trial guarantees (in particular Articles 5 and 6 ECHR) should fully apply in judicial proceedings against suspects of terrorist crimes. As a matter of principle suspected terrorists should receive the same level of procedural guarantees as other suspected criminals. To do otherwise could prove to become an argument for terrorist ideology to claim that the democratic societies based on the Rule of Law impose dual standards. Neither is there in many aspects a need for a special procedural regime for terrorists or for special restrictions in terrorist trials. Turkey, for example, had until recently two procedures, one for ordinary crimes, another for terrorist offences. On top of ECHR-related problems this dual system did not prove as effective as planned and was therefore abolished in the new criminal code. In this regard I have my concerns about the tendency to exclude terrorist trials from the scope of application of the EU Framework Decision on certain procedural rights in criminal proceedings throughout the European Union.

II.
The right of access to counsel… 

First question we need to ask ourselves is why the right of access to counsel is considered of fundamental importance:

(a)
(limited view): to prevent police misconduct during the police interrogations; in such a view the physical presence of a lawyer is not a prerequisite for the fairness of the proceedings against a suspect; audio-visual registration of the (police) interrogations is a suitable alternative.

(b)
(broad view): those who claim that the right of access to counsel is linked with the right to remain silent of the accused and the nemo tenetur principle. The lawyer should be able to advise his client on strategy, the lawyer should ensure that the testimony of his client is reproduced correctly, etc; physical presence of a lawyer is essential and audio-visual registration of the police interview is not considered to be a suitable alternative.

More generally, one can say that the case-law of the ECourtHR does not provide a lot of clarity which viewpoint the Court adopts as its own, and therefore some confusion about the extent of the right of access to counsel remains. Two situations should be distinguished:

A.
The presence of a lawyer during an interrogation

The Committee for the Prevention of Torture (CPT) – also a Council of Europe organ! – is very liberal in its approach. Member States are advised to grant suspects the right “to a lawyer as from the outset of their deprivation of liberty”. This right, according to the CPT, does not only include the right to freely communicate with the lawyer, but also “the right for a person concerned to have the lawyer present during interrogation”. The CPT holds the right of access to counsel of fundamental importance in view of preventing police misconduct.

A similar viewpoint is taken in international criminal law. The ICTY has held that a lawyer needs to be present at the police interrogation of a suspect.
 And the same can be found in Article 55 of the Rome Statute of the International Criminal Court.

However, the ECourtHR has given mixed signals. In the Dougan case the Court held that “an applicant cannot rely on Article 6 to claim the right to have a solicitor physically present during interview”.
 Only a year later, the Court stated that “the physical presence of a solicitor during police interview must be considered a particularly important safeguard for dispelling any compulsion to speak” (so in this judgment the Court links the right of access to counsel to the right to remain silent of the accused).
 However, it may very well be that the latter judgment is based on the particular facts of the case, i.e. that the domestic court attaches weight to a suspect who does not provide detailed responses when confronted with questions the answers to which may be incriminating.

B.
The right of consulting a lawyer

In its Brennan judgment, like in its “leading cases” Imbrioscia v. Switzerland of 24 November 1993 and John Murray v. the United Kingdom of 8 February 1996, the Court stated:

“[…] although Article 6 will normally require that the accused be allowed to benefit from the assistance of a lawyer already at the initial stages of police interrogation, this right, which is not explicitly set out in the Convention, may be subject to restriction for good cause” 

In the Brennan case the deferral of access only lasted 24 hours. The deferral of access was based on reasonable grounds, such as the risk of alerting other suspects who had not yet been arrested. Another relevant circumstance was that Brennan had not made any admissions before he was allowed to see his solicitor. All in all, the Court found no violation of Article 6 ECHR on this ground.

However, the specific circumstances of the case may persuade the Court to decide otherwise. In the Magee judgment
, the Court did find a violation on the basis of the fact that the applicant was kept incommunicado by the police for a 48 hour period and his admissions were all made before he was allowed to see his solicitor. Likewise, in the John Murray case, the Court also found a violation because the domestic court attached weight to a suspect who did not provide detailed responses when confronted with questions the answers to which would be incriminating.

The Brennan judgment did however clarify that the state cannot be held responsible for a situation in which the suspect does officially have access to counsel but is de facto deprived of the benefit of legal advice since the lawyer arrives too late.

The Court has adopted a strict approach with regard to the modus vivendi of the consultation of a lawyer by a suspect. In the Brennan judgment the Court stated that “an accused´s right to communicate with his advocate out of hearing of a third person is part of the basic requirements of a fair trial and follows from Article 6 § 3(c). If a lawyer were unable to confer wit his client and receive confidential instructions from him without surveillance, his assistance would lose much of its usefulness”. In this respect the Court refers to Article 93 of the Council of Europe Standard Minimum Rules for the Treatment of Prisoners (“An untried prisoner shall be entitled, as soon as he is imprisoned, to choose his legal representative […] and to receive visits from his legal adviser with a view to his defence and hand to him, and to receive, confidential instructions. At his request he shall be given all necessary facilities for this purpose […] Interviews between the prisoner and his legal adviser may be within sight but not within hearing, either direct or indirect, of a police or institution official”).

III
… in proceedings against suspects of terrorist crimes

In one of the most ‘famous’ terrorism cases before the ECourtHR, the Öcalan case, the Court emphasised the importance of the right of access to counsel. In a so-called interim measure, based on Rule 39 of the Rules of Court, the Court stressed that the Turkish government had to:

“[…] secure to the applicant his rights under Article 6 of the Convention in the proceedings brought against him in Turkey;

To respect fully the rights of the defence and, in particular, the applicant’s right to see and to have effective consultations in private with his lawyers representing him in those proceedings;

To ensure that the applicant is enabled, through lawyers of his own choice, effectively to exercise the right of individual petition to the European Court within the meaning of Article 34 (last sentence) of the Convention”

However, it is obvious that the right to counsel has been under ‘attack’ the last few years in light of the increased threat posed by international terrorism. In the 2002 Guidelines of the Committee of Ministers of the Council of Europe on human rights and the fight against terrorism (adopted by the Committee of Ministers on 11 July 2002 at the 804th meeting of the Ministers´ Deputies), Principle IX, third paragraph, states:

“The imperatives of the fight against terrorism may […] justify certain restrictions to the right of defence, in particular with regard to:

(i)
the arrangements for access to and contacts with counsel; […]”

However, this particular aspect of the Guidelines was criticised during the so-called high level seminar “Protecting human rights while fighting terrorism”, organised by the Council of Europe on 13 and 14 June 2005. The workshop could not come up with an example in which the right of access to counsel could be substantially limited in terrorist trials without violating the case law of the ECourtHR. Therefore it was suggested to delete this possibility from the text of the Guidelines.

At the same time the need for enhanced control over and transparency of detention of suspects during the interrogation phase (eg by independent medical control before and after interrogation; by keeping, in line with the Court’s case-law, a register/records of detention data, etc) was stressed. In its Brennan judgment of 16 October 2001, the Court said that making audio-visual recordings of police interviews is a very useful measure even if it is not an indispensable precondition of fairness within the meaning of Article 6 ECHR.

With regard to the right of access to counsel in terrorist cases the issue of specially designated lawyers with security clearance was also raised. Some states may have legitimate reasons to fear for the integrity of some lawyers. Some lawyers may with good cause fear abuse of power when designating lawyers with security clearance. Would such a practice be compatible with the right of a suspect to designate a lawyer of his own choosing? 

*     *     *
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